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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Applications of 

PAN AMERICAN WORLD AIRWAYS, INC. Docket 19045 
for disclaimer of jurisdiction, or, Docket 19046) 
in the alternative, approval under 


section 408 of the Federal Aviation 
Act of 1958, as amended. 


| 
| 


APPLICATION OF PAN AMERICAN WORLD AIRWAYS, INC, 


i 


PAN AMERICAN WORLD AIRWAYS, INC., (hereinafter 


called "Pan American") presents this Application and respect- 
fully states as follows: | 

1, Pan American is a corporation organized and 
existing under the laws of the State of New York and holds 
certificates of public convenience and necessity, issued 
under the Federal Aviation Act of 1958, as anended| (herein 
after referred to as "the Act"), authorizing it to) engage in 


air transportation with respect to persons, property and mail 


between points in the United States and points outside there~ 


of. As such it is an air carrier as defined in the Act. 
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2. The Port of New York Authority (hereinafter 
called the "Port Authority") is a body corporate and politic 
established by Compact between the States of New Jersey and 
New York, Pursuant to the Compact and various laws of the 
States of New York and New Jersey it is authorized to im- 
prove, develop, operate and maintain air terminals, Pursuant 
to the Chapter 81 of the laws of New Jersey of 1949 the Port 
Authority is the owner of and operates Teterboro Airport 
located in the Boroughs of Teterboro, Moonachie and Hasbruck 
Heights and the Township of Lyndhurst, County of Bergen and 
State of New Jersey, 

ise Under date of September 19, 1967 Pan American 
and the Port Authority entered into an Agreement under which 
Pan American will operate Teterboro Airport. The Agreement 


is subject to approval or a disclaimer of jurisdiction by the 


Civil Aeronautics Board, A true and correct copy of the 


| Agreement is attached to the original of this Application.* 
4, Pan American does not believe that the Port 
Authority is engaged in a phase of aeronautics by reason of 
its operation of Teterboro Airport and the other New York 
Metropolitan airports or that Teterboro Airport constitutes 
a substantial part of its assets within the meaning of §408 
of the Act. Pan American is advised that as of June 30, 1967, 
the Port Authority investment in Teterboro Airport represented 


1.72% of its investment in all air terminal facilities and 0.65% 


¥” Because of the bulk of various exhibits to the Agreement, 
a summary of their contents is appended to the copies of the 
Agreement. Pan American will, of course, supply copies of 

the exhibits if requested to do so. 
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of its investment in all Port Authority facilities, and that 
Teterboro Airport's gross operating revenues for the first 
six, months of 1957 ep ne cence 0.87% of total operating re- 
_ venues from all air terminals and 0.37% of total Port Authority 


operating revenues, Under the circumstances Pan American does 


not believe that the agreement between- Pan Anerican and the 
Port Authority as described herein requires Board approval 
under §408(a)(3) of the Act. To eliminate any question in 


regard to this matter, Pan American hereby makes application 
for a ruling from the Board to that effect... | 


5. ‘In the event the Board rules that thie Agree- 
ment is subject to t r §408(a)(3) 


of the Act, then Pan American: hereby requests that. the Board 
give this Application expeditious treatment and that the Board 


follow the procedure established by the last proviso of §408(b), 


which provides as follows: es | 


"Provided further, That, in any case 
in which the Board determines that | 
the transaction which is the subject 
of the application does not affect | 
the control of an air carrier directly 
engaged in the operation of aircraft 
in air transportation, does not result 
in creating a monopoly, and does not 
tend to restrain competition, and 
determines that no person dtéclosing 
a substantial interest then currently 


is requesting a hearing, the Board, 
after publication in the Federal 
Register of notice of the Board's 
intention to dispose of such applica- 
tion without a hearing (a copy of 
which notice shall be furnished by 
the Board to the Attorney General not 
later than the day following the date 
of such publication), may determine 
that the public interest does not 
require a hearing and by order approve 
or disapprove such transaction," 
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6, The operation of Teterboro Airport under the 
Agreement as hereinabove described will provide a useful facil- 
ity for general’ aviation in the New York Area and aid in re- 
lieving congestion at other airports. It will have no adverse 
effect upon the public interest. The Agreement provides that 
the airport must be operated as a public airport and that 
services will be furnished on a fair, equal and not unjustly 
‘discriminatory basis to all users thereof. Such Agreement 
will not result in any question of undesirable combination, 
restraint of competition, jeopardy to another air carrier 
not a party to the transaction or possible conflict of in- 
terests, The time required to hold an evidentiary hearing 
on the question of the operation of the airport by Pan 
American would serve no useful purpose, would impose unduly 
on the time and attention of the Board and its staff and 
would unnecessarily delay the implementation of the Agreement. 


7. | Pan American is not aware of any other party 


who may have an interest in this Application and, therefore, 


| 

has: not served copies thereof on any others, However, Pan 
American is willing to serve copies of the Application on 
such other parties as the Board may designate, | 

WHEREFORE, Pan American respectfully aes that 
the Civil Aeronautics Board enter an order ruling that approval 
of the Agreement as herein described is not required under 
the provisions of §408 of the Act, or, in the alternative, 


that the Board approve the Agreement under §408 of the 
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Act, and grant such other, further or different relief as 
to it may appear just and proper, 

; | 
| 


Respectfully submitted, 
PAN AMERICAN WORLD AIRWAYS, INC, 


av = ee 
Senior Attorney | 


Dated: September 26, 1967 
* New York, New York 
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"Note: The agreement between the Port Authority and 
Pan American appears in the record twicc, once 
beginning at R. 126 and once beginning at R. 579. 

It is'printed once in this Joint Appendix in the 
sequence of the record beginning at R. 579. Since 
there ure citations in the respondent's and inter- 
venors' briefs to the record pages not printed, the 
following cross references are supplied: 


Citations in br ¢ Xe Can be found in this 


Teterboro Agreciient ab Re Joint Appendix at record pages: 
127-74 579-626 
131-139 582-591 
140-142 592-594 
144-147 596-599 
149 601 
150 602 
152 604 
160-165 612-617 
170 622 


172-173 624-625 
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[Caption Omitted in Printing] 


at its office in Washington, D. C. 
on the 28th day of December, 1967 


ORDER SETTING MATTER FOR HEARING AND GRANTING MOTIONS TO CONSOLIDATE 


Adopted by the Civil Aeronautics Board Ue 


On September 26, 1967, Pan American World Airways, Inc. (Pan American) 
filed applications in Docket 19045 1/ and Docket 19046, requesting that 
the Board disclaim jurisdiction over two agreements, or alternatively 
approve such agreements without a hearing under the third proviso of section 
408(b) of the Federal Aviation Act of 1958, as amended (the Act). One agree- 
ment (Docket 19045) involves the lease and operation by Pan American of an 
airport in Babylon, New York (Farmingdale Airport), 2/ while the other agree- 
ment (Docket 19046) involves the operation of an airport at Teterboro, New 
Jersey (Teterboro Airport). 3/ On} ; mets 

r) and Nationa Satins jation (NATA), 4/ respectively 
> both applications, requesting that the 


| 
cations, or alternatively, set the matters The objectors 
als qd consolidati 2 proceedings. Pan American filed an 


answer in opposition to Butler's motion to consolidate on November 16, 1967. 


| 
| 
17” This application was amended on October 13, 1967. | 
2/ The airport is commonly referred to as the Republic Aviation Airport and 
is situated in Farmingdale, town of Babylon, Suffolk County, New York. 
The Teterboro airport is situated in Bergen County, New Jersey. 
4/ NATA is a trade association representing the general aviation service 
industry. | 
| 
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Farmingdale Company (Farmingdale), a joint venture and partnership, 
is the owner of Farmingdale Airport, and Fairchild Hiller Corporation 
(Fairchild ), an aviation manufacturer and supplier, is currently the 
lessee of the airport. On August 4, 1967, Farmingdale and Fairchild 
modified their existing lease agreement and Fairchild and Pan American 
entered into a sublease agreement involving Farmingdale Airport, both 
commencing ten days after approval by the Board. The terms of| the 
Farmingdale- Fairchild lease provide, inter alia, for a five-year term 
with an option to Fairchild to extend the lease for additional/ five-year 
periods to a total of 30 years; termination on 12 months notice by 
Farmingdale, or upon 30 days notice if the airport is sold or leased to 
& public authority; and for an annual rental of $100,000, plus| payment 
of any additional sums received by Fairchild from Pan American) under the 
sublease, The terms of the Fairchild-Pan American sublease ar essentially 
the same as the foregoing except that Pan American is required|to pay an 
annual rent of $100,000 plus the following additional payments: 50% of 
the amount received for tie-down or parking of aircraft, including a similar 
charge for aircraft owned and operated by Pan American; and three cents for 
each gallon of aviation fuel delivered to Pan American. Fairchild is not 
in turn liable to Farmingdale for the additional payments unless received 
from Pan American. The sublease also provides for a fixed annual charge to 
Fairchild of $100,000 for use of the airport, subject to adjustment by 
agreement or arbitration. 5/ | 


| 
| 

Pan American stated that Farmingdale's sole interest in the Farming- 
dale Airport has been that of an investor and not as an operator; Fairchild's 
assets as of December 31, 1966, were in excess of $129,250,000; Fairchild 
estimates the current value of the lease to be $25,000 and believes that, 
Such lease does not constitute a substantial part of its assets; and Pan 
American is obligated to operate the airport as a public airport, as a sub- 
lessee of Fairchild. Accordingly, applicant contends that the Board should 
disclaim jurisdiction over the lease transactions, since Farmingdale is not 
believed to be a person engaged in 4 phase of aeronautics, and | the Sublease 


| 
| 


5/ As a result of the agreements, Farmingdale will receive annually $100,000... 


and additional percentage payments; Pan American will possess a leasehold in-- 
terest in the airport; and Fairchild will have use of the airport. 


| 
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ieved to constitute a lease of a substantial part of 


On September or Pan American and the Port of New York Authority 
(Port Authority) into an agreement under which Pan American will 
operate Teterboro ee srt. The agreement is for a period of 30 years with 
the option in Pan American to terminate at the end of five years in the 
event that gross receipts in the third year are less than $5,000,000. Pan 
American is obligated to pay a basic fee of $664,640 after the fifth year 
of operation, with lesser amounts in preceding years, and for an additional 
annual percentage charge of 10% of its gross receipts in excess of 
$5,000,000 per annum. 


Pan American stated that as of June 30, 1967, the Port Authority in- 
vestment in Teterboro Airport was 1.72% of its investment in all air ter- 
minal facilities, and 0.65% of its investment in all Port Authority 
facilities, and that Teterboro Airport's gross operating revenues for the 
first:six months of 1967 represented 0.87% of total operating revenues from 
all air terminals and 0.37% of total Port Authority operating revenues. 

Pan American contends that the Board should disclaim jurisdiction over the 
airport operating agreement, alleging that Port Authority is not a person 
engaged in a phase of aeronautics, and Teterboro Airport does not constitute 
a substantial part of Port Authority's assets. 


Pan American also contends that the respective transactions will have 
no adverse effect upon the public interest, will not result in any question 
of undesirable combination, restraint of competition, jeopardy to another air 
carrier not 4 party to the transaction, or conflicts of interest; and that 
the Board should approve the transactions without a hearing pursuant to the 
third proviso of section 408(b), if jurisdiction is not disclaimed. 


In support of its j ians leged, inter alia, that it is 
engaged in the aviation service industry and presently has fixed base fac- 
ilities at 12 airports throughout the United States, including one at 
La Guardia since December 1952, and has a substantial investment there; that 
the_ent 2s Pan American = =r general aviation industry as an airport 


martionately large size; that the proposed lease and oper 


& 
involve services customarily provided by itself and other relatively small 
companies; at American, as the operator ‘armingdale and 
terboro airports, wo e in direct competition with smaller companies 


imex f it etitors; that Pan American's proposed operations at 
these airports is the second recent major step taken by trunk carriers 
to penetrate the general aviation industry, 6/ and the cumulative effect 
such acquisitions would result in air carrier dominatio 
> ana thet Pan American's interests as a major 


arrier are in conflict wi 


policy involving questions as to whstner giant corporation with vast 
financia es should be permitted to invade an industry |characterized 
is and intensive competit3 er, 
mMtances, the exclusive right to provide general aviation sarvices 
should be independent of air carrier control. 


further stated that Pan American's applications pose important issues of 


| 
NATA supported and incorporated all of Butler's allegations and, in 
addition, stated that Board approval of Pan American's application in 
Docket 19046 would result in the segregation of classes of air transpor- 
tation and classes of aircraft operators, and involve a determination that 
may be effective for 30 years. | 


Butler and NATA argued that the issues presented by Pan American's 
applications are substantially the same and the parties are identical. 
Consequently, they request consolidation of the applications into one 
proceeding. However, Pan American contended that the transactions will 
enhance rather than restrain competition and that Butler has not demon- 
strated that it has a substantial interest in the matter or that @ hearing 
is required. Therefore, the carrier argued that consolidation would serve 
no useful purpose. 


From information available to the Board, it appears that jthe Farming- 
dale airport at Farmingdale, New York is a large hub airport consisting 
of 245 acres within the New York Metropolitan Area; it is open to the 
general public and presently accommodates one fixed base operator; the 
aircraft based there total 164, consisting of 160 single-engine and one 
jet aircraft and three helicopters; and there are 80,000 operations 
annually at the airport, of which 72,000 are local aircraft operators and 


the remainder are itinerant operators. V/ Under the Farmingdale-Fairchild- 


6/ Eastern Air Lines, Inc. and Remmert-Werner, Inc., Order E-25973, November 15, 
1967. 
vy AOPA Airport Directory, 1967; FAA, Airport Facilities Report, Form 29A, 1967. 


211 | 


| 
Pan American agreements, Farmingdale will receive annual rentals of 
$100,000, plus percentages of tie-down and parking fees, and Sales of 
aviation fuels for a méximum period of 30 years. 


Teterboro airport is also a large hub airport located onjan 878 
acre tract of land in the Paterson-Clifton-Passaic Metropolitan Area; 
this airport is also open to the general public and accommodates four 
fixed base operators; it presently provides general aviation Services, 
including the sales of fuel and food, making repairs to aircraft, and 
providing hangar and tie-down services. New York Airways provides 


10 


scheduled helicopter service between Teterboro Airport, on the one hand, 
and the Pan Am building and Kennedy Airport, on the other. There are a 
total of 304 aircraft based at the airport, consisting of 214 single-en- 
gine ana 90 jet aircraft; annual operations amount to 274,662, of which 
124,498 are local aircraft operators and the remainder are itinerant 
operators. 8/ Under Pan American's operating agreement, Port Authority 
will receive a basic’ average annual income, over the initial five years 
of that agreement, of $516,800, further augmented by a supplemental pay- 
ment of 10% of Pan American's gross receipts in excess of $5,000,000 
per year. 


American contemplates t Born} 2 erbor irports 
general aviation airports with new landing azeas 


RRL ee ae 
rboro. Under its agreement with Por 
American will share in the cost of extending and widening Teterboro's 
runways and will reimburse Port Authority, in annual payments, for the cost 
of existing facilities there. Plans for new facilities include aircraft 
service and fuel installations, hangars, and a terminal with waiting rooms 
and a restaurant. At the Farmingdale airport a new passenger terminal and 
improved control tower and air navigation facilities are planned. The com- 
bined development program is expected to cost more than $20,000,000. To 
encourage use of the airports by business aircraft and general aviation, 
Pan American expects to assist in the further development of high speed 
and economical air taxi shuttles between both airports and various points 
in Manhattan. : . 


87 big, 
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Upon consideration of the respective applications and answers there- 
to, the Board concludes that, in Docket 19045, Farmingdale, by reason its 
ownership and Jease of Farmingdale Airport, 9/ and Fairchild are persons 
engaged in a phase of aeronautics within the meaning of section 408, and 
that pursuant to the Farmingdale-Fairchild-Pan American lease agreements 
Pan American will be contracting to operate the properties of Farmingdale 
as well as Fairchild. It is apparent that the modified lease agreement 
between Farmingdale! and Fairchild, on the one hand, and sublease of the 
same premises for the same leasehold term between Fairchild and Pan American, 
on the other hand, were entered into in contemplation of each other and in 
substance constitute an integrated transaction 1o/ whereby Pan American 
will in effect acquire a leasehold interest in Farmingdale's property. 


The Board also’concludes that the Farmingdale airport constitutes a 
substantial wart of the properties of Farmingdale and of Fairchild. Pan 
American's application contains no allegations, nor does the carrier con- 
tend that the Farmingdale airport does not constitute a substantial part 
of Farmingdale's properties. However, considering the data available to it 
concerning the size, location, and present and potential operational acti- 
vities of the airport, as well as the rental incomes to be received under 
the leasing egreements, the Board has concluded that the Farmingdale air- 


1] 


| 
| 
port is of such value and significance as to inherently constitute @ sub- 
stantial part of Farmingdale's and of Fairchila's properties. 21/ In view 
of the foregoing,the Board would not be warranted in disclaiming jurisdic- 
tion over the Farmingdale-Fairchild-Pan American airport lease transactions. 
| 
5; The Board concludes, in respect to Docket 19046, that Port Authority 
1S @ person engaged in a phase of aeronautics by reason of its ownership 
and operation of airports,and its contracting with Pan American to operate 
the Teterboro airport. 12/ In addition, considering the same factors as 


9/ Pan American Airways, Inc., et al., Merger 2 CAB 503 (1940). 
10/ See Pan American-Panagra Agreement 8 CAB 50,54, (1947); United A. L. 
Operation of Catalina Air Transport, 6 CAB 1041 (1946). 

11/ United A. L.- Western A. E., Interchange of Equipment, 1 CAA 723, 727 (1940) 
12/ See, Pan American Airways, Inc., et al., Merger, supra., footnote 9. 
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discussed above with respect to. the Farmingdale airport case, '¢ rd 
similar cludes that the Teterboro Airport Lites a substantial 


fe turn to Pan American's alternate request that the transactions be 
Sew ouL fearing under the third provaso Or settion sot Db). 
© dispose of an application under section 408 
without hearing in cases not involving control of direct air Carriers where 
the Board finds that the transaction does not result in creating a monopoly 
and does not tend to restrain competition, and where no person disclosing 
& substantial interest is re ing a hearing. On the basis of the present 
‘sparse record _j 19 hout hearing +t 
arties. Accordingly, we have concluded tha S 
be employed in this instance and that 9 hearing sshauld be held. 
of the foregoing we will grant Butler and NATA intervention in this pro- 


ceeding. However, we do not at this time determine whether Butler or 
NATA possesses a substantial interest entitling them to intervention as s 


The Board takes note of the difficult problems of congestion that 
currently exist at the major airline airports serving the’ New York metro-~ 
politan area. As previously indicated, the two agreements involved here~ 
in_contemplate the expansion of facilities ¢ ine airports and thus 
nave 2 novent1a (s) eC eVing e congesti = B 
ds thus a substantial public interest in resolving the issues pa 
speed} ly &5 0 ° fe) Ad ed, we are directing =) proceeding 
be_set_down for hearing Promptly, and that jt be expemicted by the Meertrs 
examiner Bhat, stages 9 e proceeding, consistent with auc process $0 


ail interested persons. ll expec ha: f procedural 
dates _wi e in conformance with S goal and that extensions o e 
beheld to the minimum. 


13/ Although the percentage value of Port Authority's investment in 
Teterboro Airport, as compared to its investments in all of its terminal 
or other facilities, is small, the amount involved is very substantial, 
and the Board has previously held in other contexts, that amounts of less 
than one percent constitute a substantial part of the properties of a 
lessor within the meaning of section 408. Braniff-United Equipment 
Interchange, 17 CAB 618, 622 (1953). See also Orders B-18359, May 23, 
1962, and E-24469, December 1, 1966. Pan American is nevertheless free 
to submit evidence and argue on brief the jurisdictional question. 

14/ See section 302.15(d) of the Board's Procedural Regulations. 
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; We shall consolidate the two proceedings for hearing since the 
parties and issues are the same in both cases. Consequently, we 
believe that consolidation will be conducive to the proper dispatch 

- of the Board's business end will not unduly delay the proceedings. 


‘ ACCORDINGLY, IT IS ORDERED: 


- 1. That!Pan American's requests for disclaimer of jurisdiction 
in Dockets 19045 and 19046, be and they hereby are denied; 


2. That iPan American's requests for approval of the. “gransactions 
without hearing in Dockets 19045 and 19046, be and they ey are 
denied; : 


3. That the motions to consolidate in Dockets 19045 and Agolé, 
be and they hereby are granted; 


4, That this proceeding shall be set for hearing before an 
examiner of the Board at a time and place hereafter designated; 


5. That Butler and NATA be and they hereby are made parties 
to the proceeding; and 


6. That copies of this order be served upon all parties to this 
proceeding. 


By the Civil Aeronautics: Board: 


HAROLD R. SANDERSON 


Secretary 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Application of 


AdLAMER IGN WORLD AIRWAYS, INC, 


for approval of its lease and operation 
of the Farmingdale Airport and the 
Teterboro Airport. 


STATEMENT OF ISSUES AND REQUEST FOR EVIDENCE | 
OF THE BUREAU OF OPERATING RIGHTS | 


CSTATEMENT OF ISSUES ) 


2 | 
1. Will the proposed leasing 2/ by Pan American of the Farmingdale 
| 


Airport and/or the Teterboro Airport be: | 
| 
(a) consistent with the public interest. 
: | 
(b) create a monopoly and thereby restrain competition. 
| 


| 
(c) jeopardize another air carrier not a party to the contract. 


2. If approval of the lease(s) is granted, what terms, conditions, 
| 


and limitations, if any, should be attached to such approval? 


| 
3. Is the entry into general aviation activities by an air carrier 
| 
consistent with section 102(f) of the Act? | 


1/ Although the proposed contract between Pan American and PNYA is styled 
an operating agreement, for purposes of convenience we will refer to it as a 
"lease". | 
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REQUEST FOR EVIDENCE 
| 
| 


I. PAN AMERICAN 


| 
1. Furnish all parties with copies of the information contained in 


and annexed to the applications in Docket 19045 and Docket 19046. Further, 
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furnish for Docket 19045 (Farmingdale) the appropriate and similar information 


contained in exhibits C, D, E, J, and M in Docket 19046 (Teterboro) application. 


2. Supply all correspondence and draft contracts, agreements, and 
leases between Pan American (PAA), on the one hand, and Fairchild-Hiller, 
Farmingdale Company and the Port of New York Authority, on the other hand, 
pertaining to the negotiations, lease, and operation of the two airports in 
issue. 

3. In detailed narrative form describe PAA's reasons, intentions, 
and purposes in leasing and operating each of the two airports. 

4, Describe fully PAA's plans for the operation of each of the 
airports including: 

(a) The nature, type and extent of services as a fixed base 
operator to be performed for itself and others; 

(b) The sale of general aviation aircraft, spares and parts by 
PAA; 

(c) The licensing of or subleasing of space to other fixed base 
operators (FBO) including: 

(i) Qualifications required by Pan American and the Port of 
New York Authority of such operators to continue or to inaugurate 


fixed base operations; 


In the Matter of the Application of 


PAN AMERICAN WORLD AIRWAYS, INC. 
i Docket Nos. 19045 
for a disclaimer of jurisdiction, or, 19046 
in the alternative, approval under 
§408 of the Federal Aviation Act 


of 1958, as amended 


ee 0 oe oe oe oe oe 
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AMENDMENT NO, I 


TO 
APPLICATION OF PAN AMERICAN WORLD AIRWAYS, INC. 
IN DOCKET 19046 


Pan American World Airways, Inc. (neretnatter called 


"Pan American") presents this Amendment No, I to its Applica- 
tion in Docket 19046 ana respectfully states as follows: 

1. The Application of Pan American in Docket 19046 
requested a disclaimer of jurisdiction, or, in the alternative, 
approval under §408 of the Federal Aviation Act of 1958, as 
amended, of a certain Agreement between the Port of New York 
Authority (hereinafter called the "Port suthority") and Pan 
American under which Pan American would be the operator of 


Teterboro Airport in the State of New Jersey. 


| 
2. The Port Authority and Pan American have entered 


into a Letter Agreement dated January 3, 1968 pursuant to the 


above Agreement. A true cop: that Letter Agreement is 


attached hereto, 


3. Pan American r: -2ctfully requests that its 
| 
Application and the Agreement submitted in Docket 19046 be 
| 
amended in accordance with the Letter Agreement submitted 


herewith, 
Respectfully submitted, 


PAN AMERICAN WORLD AIRWAYS, INC, 


By Drpsetple- 
av ge 
Dated: January 23, 1968 | 
New York, New York Senior Attorney 
[Certificate of Service Omitted in Printing] 


THE PORT OF NEW YORK AUTHORITY 


117 Eighth Avenue-at 15th Street, New York, N.Y. 10011 
COMMISSIONERS 


S. Sloan Colt, Chairman Alexander Halpern 

James C. Kellogg II, vice Chairman Donald V. Lowe 

Howard S. Cullman, Honorary Chairman Joseph A, Martino 

Gerard F. Brill Ben Regan 

John J. Clancy William J. Ronan 
Austin J. Tobin, txecutiwe Director Telephone 620-7271 Charles W. Engelhard W. Paul Stillman 


January 3, 1968 


Pan American World Airways, Inc. 
Pan American Building 

200 Park Avenue 

‘New York, New York 10017 


Dear Sirs: 


Reference is made to the Agreement for operation of Teterboro 
Airport between Pan American World Airways, Inc. and The Port of New York B 
Authority, dated September 19, 1967, and Pan American's request of the 
same date to the Port Authority to apply to the Federal Aviation Adminis- 
tration for a grant of Federal funds covering the costs of the Runway 
and Taxiway Construction under the above Agreement. Pursuant to the 
above request, the Port Authority has applied to the Federal Aviation 
Administration for aigrant of Federal funds. Attached is a copy of a 
letter dated January'2, 1968 from Mr. George M. Gary of the FAA ad- 
vising as to the status of funds for such grant. 


The Port Authority shall enter into the Grant Agreement (in 
the form attached hereto) with the Federal Aviation Administration for 
the sum of $1,034,673 which we have been advised is the extent of 
monies available at this time for the above construction. 


oceed 
ection 


f Pan American, chang 
¥: Prormed by = 
300.005 The Port Authority agrees 
furthermore that, upon the written request of Pan American, it shall, 
to the extent permissible under Contract TA 300.005, require the Con- 
tractor to construct that portion of Taxiway A between Runway 1-19 and 


a line 500 feet west of the centerline of and parallel|to Runway 6-24 
and consisting of approximately 650 linear feet, after the other work 
covered by said Contract to the extent such other work is covered in 
the Grant Agreement attached hereto has been performed! Pan American 
hereby agrees that it will reimburse the Port Authority for any and 
all costs, amounts, expenses and claims paid to the Contractor as a 
result of said request by Pan American and action therégon by the Port 
Authority and shall indemnify and hold harmless the Port Authority 
therefrom, and all of the foregoing shall be separate and apart from 
‘the cost of the Runway and Taxiway Construction, | 


. | 
If the foregoing sets forth our mutual understanding, will 
you please indicate acceptance and approval by Pan American by signing 
the enclosed copy of this letter and returning it to us. 


Accepted this 2/ gay 
of January, 1968 


PAN AMERICAN WORLD AIRWAYS, INC. 


DEPARTMENT OF TRANSPORTATION 


FEDERAL AVIATION ADMINISTRATION 
EASTERN REGION 
FEDERAL BUILDING 
JOHN F. KENNEDY INTERNATIONAL AIRPORT 
JAMAICA, NEW YORK 11430 . k 
JAN 2 1968 


Mr. John R. Wiley IN REPLY | 
Director, Aviation Department mtren to: EA-600 
The Port of New York Authority 
111 Eighth Avenue | 
New York, New York 10011 


Dear Mr. Wiley: 
This will confirm agreements reached concerning Federal assistance for 
the improvement of Teterboro Airport at a meeting in our Washington 

Office on October 23, 1967. 


18 
cthe Federal suiation Administration considers shewdovelonment of this 


rt to be in a high prior i 1_ assistance, 
The agency Ovide assistance to the extent that funds are 


available for this purpose. 


It is our understanding that the improvements to Runway 1-19 will be 
accomplished first and that the improvement to Runway 6-24 for which 

an allocation was made under the 1967 Federal Aid Airport Program will 
be undertaken as a second stage of development. The agency has approved 
the request of the Port of New York Authority for such a program change 
since we understand this procedure will provide for continuous operation 
of the airport with the least amount of confusion. In addition, it has 
been agreed that the tentative allocation of $504,678.00 will be in~ 
creased by $530,000.00, $300,000.00 of which are to be recovered by 
amendment to Project C620 at John F. Kennedy International Airport. 


These funds are the total amount that can be provided to assist in the 
development of Teterboro at this time. The agency has already started 
formulation of the Fiscal Year 1969 program, however, and it is ex- 
pected that funds for completion of the development work in connection 
with Runways 1-19 and 6-24, to the extent eligible, would be included 
in that program which will be announced in the spring; certainly not 
jater than April 1968. SE 2 
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As the agency has previously stated, the land nv ied for Teterboro is 
eligible for Federal assistance. FAA will give sideration to a 
request for participation in land acquisition in Lie Fiscal Year 1969 
program, but cannot make any commitment that land will actually be 
included in the program. Hopefully, it may be possible to include 

some portions of the land acquisition in the program, but whether or not 
this will be possible will depend on the amount of Requests for Aid from 
all sponsors and the relative urgency from a national standpoint of the 
development requested by sponsors. 


We hope this information will enable the Port Authority to proceed 
without delay in improvements to Teterboro Airport. 


Sincerely yours, 


a 


Georgg M. Gary 
Director 


HHTIALED: VE 
FOR WEES: OF NEW TORK AUTHORITY 


FOR TRS-LESSEE . 
Fain -ipesrcd el 
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FEDERAL AVIATION AGENCY 


GRANT AGREEMENT 


Part 1-Offer 
7 Date of Offer JAN-2 1968 


’ Teterboro 


Project No. 9-28-017-C801 


TO: The Port of New York Authority 
(herein referred to as the “Sponsor’”) 


| 
if 
| 
| 
Contract No. FA-EA-801 | 
| 
| 
| 


i 
FROM: The United States of America (acting through the Federal Aviation Agency, herein re- 

ferred to as the “FAA”) | 
WHEREAS, the Sponsor has submitted nn the FAA a ee Application dated | 
October 18, 1967 _ ,»for a grant of Federal funds for a project for develop. 
ment of the ! Teterboro Airport (herein called 
the “Airport”), together with plans and specifications for such project, which Project Application, 

as approved by “ FAA is hereby incorporated herein and made a part hereof; =e 

WHEREAS, the; "PAA has approved a project for development of the Airport (herein called the 

“Project”) consisting of the following-described airport development: | 


(1) widen (from 100' to 150") and light Runway 1-19 (3600'); (2) extend 
and light Runway 1-19 (2000" x 150"); (3) construct and light (a) Taxiway 
A (450' x 60"), connecting Runway 19 with the north end of Taxiway E, and 
(b) Taxiway E (5800' x 60'); (4) construct switch house associated with 
runway and taxiway lighting; (5) relocate (a) east riser ditch, (b) high 
voltage electrical feeds and (c) overhead telephone lines; | 


all as more particularly described in the property map attached as Exhibit "A" to 
the Project Application and in the final plans and specifications to be approved 
for this project by or for the Chief, Airports Branch, New York Area Office, Eastern 
Region, FAA, as provided in condition numbered "ll.b." appearing Selous all of which 
are hereby incorporated herein by reference and made a part hereof as though the 
‘game were set forth herein in full. 
253 | 
| 


NOW THEREFORE, pursuant to and for the purpose of carrying out the provisions of the Federal 
Airport Act, as amended (49 U.S.C. 1101), and in consideration of (a) the Sponsor's adoption and 
Yatification of the representations and assurances contained in said Project Application, and its 
acceptance of this Offer as hereinafter provided, and (b) the benefits to accrue to the United States 
and the public from the accomplishment of the Project and the operation and maintenance of the 
Airport as herein provided, 

THE UNITED SEAEES HEREBE 
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. This Offer is made on and subject to the following terms and conditions: 


1. 


2. 


The maximum obligation of the United States payable under this Offer shall be 
$ 1,034,678.00. . 


The Sponsor shall: 


(a) begin accomplishment of the Project within ninety (90) days 
after acceptance of this Offer or such longer time as may be prescribed by the FAA, 
with failure to do so constituting just cause for termination of the obligations of the 


United States hereunder by the FAA; 


(b) carry out and complete the Project without undue delay and in accordance with the 
terms hereof, the Federal Airport Act, and Sections 151.45-151.55 of the Regulations 
‘of the Federal Aviation Agency (14 CFR 151) in effect as of the date of acceptance of 
this Offer; which Regulations are hereinafter referred to as che “Regulations”; 


(c) carry out and complete the Project in accordance with the plans and specifications 
and property map, incorporated herein, as they may be revised or modified with the 
approval of the FAA. 


The allowable costs of the project shall not include any costs determined by the FAA to 
be ineligible for consideration as to allowability under Section 151.41 (b) of the Regula- 


tons. 


Payment of the United States share of the allowable project costs will be made pursuant 
to and in accordance with the provisions of Sections 151.57- 151.63 of the Regulations. 
Final determination as to the allowability of the costs of the project will be made at the 
time of the final grant payment pursuant to Section 151.63 of the Regulations: Provided, 
that, in the event a semi-final grant payment is made pursuant to Section 151.63 of the 
Regulations, final determination as to the allowability of those costs to which such semi- 
final payment relates will be made at the time of such semi-final payment. 
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The Sponsor =nall operate and main’ :" the Airport as Provided in the Project Applica- 
. Won incorporated hercin and spe covenants and agrecs, in accordance with its 


Assurance 4 in Part III of said Prc plication, that in its operation and the operation 


’ of all facilities thercof, neither it 5: ¥ person or organization occupying space or facili- 


tics thereon will discriminate agai: 'y person or class of persons by reason of race, color, 
creed or national origin in the ux any of the facilitics provided for the public on the 
airport. 


The FAA reserves the right to amend or withdraw this Offer at any time prior to its 
acceptance by the Sponsor. 


This Offer shall expire and the United States shall not be obligated to pay any part of the 


- costs of the Project unless this Offer has been accepted by the Sponsor on or before 


January 31, 1968, or such subsequent date as may be prescribed in writing 


by the FAA. 


8 Ta addition the sponsor shall: 


{a) Incorporate or cause to be incorporated in each contract fo i ‘ 
under the project, or any modification thereof, the equal sa ae 
set forth in Section 202 of Executive Order No. 11246 of September 24, 1965, or 
such modification thereof as may be approved by the Secretary of Labor. 


21 
| 
.  (b) Incorporate or cause to be incorporated in each bid or roposal form |submitted 
| by Prospective contractors for construction work under be Project the |provisions 
! prescribed by Section 151.54(d)(1), Part 151, Federal Aviation Regul tions. 


(c) Be bound by said equal Opportunity clause in any construction work under the 

.. | Project which it performs itself other than through its own permanent work force 

“Sf aoe tly employed or through the permanent work force directly employed by 
another agency of government. 4 


; | 

(d) Cooperate actively with the FAA and the Secretary of Labor in obtilinin the 
compliance of contractors and subcontractors with the equal opportunity clause 
and the rules, regulations, and relevant orders of the Secretary of Labor. 


B (e) Furnish the FAA and the Secretary of Labor such information as they may require 
for the supervision of such compliance and will otherwise assist the FAA in the 


discharge of its primary responsibility for securing compliance. I 
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-(£) Refrain from entering any contract or contract 
modification subject ‘xecutive Order No. 11246 
with a contractor de’ d from, or who has not 
demonstrated eligibi for, government contracts 
and Federally assist. -nstruction contracts 
pursuant to Part II, .-art D of Executive Order 
No. 11246. 


(g) Carry out such sanctions and penalties for violation 
of the equal opportunity clause as may be imposed 
upon contractors and subcontractors by the FAA and 
the Secretary of Labor pursuant to Part II, Subpart 
D of Executive Order No. 11246; and in the event 
that the sponsor fails or refuses to comply with 
its undertakings, the FAA may cancel, terminate or 
suspend in whole or in part any contractual arrange- 
ment it may have with the sponsor, may refrain from 
extending any further assistance under any of its 
Programs subject to Executive Order 11246 until 
satisfactory assurance of future compliance has been 
received from such applicant, or may refer the case 
to the Department of Justice for appropriate legal 
proceedings. 


9. The sponsor's financial records of the project established, 
maintained and made available to personnel of the FAA in 
conformity to Section 151.55 of the Regulations of the Federa 
Aviation Agency (14 CFR 151), will also be available to 
representatives of the Comptroller General of the United States, 

: | 

| 

It is understood and agreed that the terms “Administrator of | 
the Federal Aviation Agency", "Administrator" or "Federal 

Aviation Agency" wherever they appear in this Agreement,-in | 

the Project Application, plans and specifications or other 

documents constituting a part of this Agreement shall be 


deemed to mean the Federal Aviation Administrator or the Federal 
Aviation Administration as the case may be. 


11. It is understood and agreed, with respect to the Project Application dated 
October 18, 1967, 


a@. that the typewritten description of airport development appearing in 
the second paragraph on Page 1 is hereby deleted and the typewritten 
description of airport development appearing in the second "WHEREAS" 
cleuse on Page 1 of this Grant Offer is substituted in its place and 
stead. 


b. that final plans and specifications for the construction and lighting 
work have not been approved by the FAA; also, that the Sponsor will 
submit such plans and specifications on or before-the date occurring 
ninety (90) days after the date of acceptance by the Sponsor of this 
Grant Offer and obtain FAA epproval thereof prior to starting the 
work and that the United States will not make nor be obligated to make 
any grant payment for such work, unless and until such plans and 
specifications have been so submitted and approved. 


e. Notwithstanding the provision of Paragraph 3, Part III, of the Project 
Application, will noe ant 
permit ay 


furtherance ‘of the policy of the FAA under this covenant, the Snonser 


e Administrator, it wil 


Tran 2 
: at the airport or 4 
now or hereafter owned or controlled by it, to conduc 


+t: > sncLlLuding, mited to, > pilot training, 
eircratty rental and sightseeing, aerial photography, crop dusting, 
aerial advertising and surveying, air carrier operations, aircraft 
sales and services, sale of aviation petroleum products whether or not 
conducted in conjunction with other aeronautical activity, repair and 
‘maintenance of aircraft, sale of aircraft parts, and any other activities 
which because of their relationship to the operation of aircraft can be 
‘ regarded as an aeronautical activity. The Sponsor agrees to terminate 
_ any such exclusive right (including any exclusive right to engage in the 
- gale of gasoline or oil, or both) now existing at the airport, or at any 
other airport it now or hereafter owns or controls, at the earliest 
renewal, cancellation, or expiration date applicable to the agreement 
that established the exclusive right, and certifies that there is no 
exclusive right not subject to termination under this provision. 


It is further understood and agreed: 


(1) That the operstion of Teter bor AR Oe peeretton or 
Airways c._ under a certain agreement for x 
sterboro Airport, dated Septe 567, and nto 

y <3 0\ : *, U Url ~ DOUS Oo es = = — 
of 
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(42) That the aforesad 
the exclusion of 
Federal Aviation the civil aviation 

| 

from 


(1) Operations in air transportation (within the meaning of 
that term as defined in the Federal Aviation Act 
Sec. 101.(10) (49 USC 1301(10) by: (a) Domestic ana 
Flag Air Carriers certificated under Subpart B of Fart 
121 of the Federal Aviation Regulations (14 CFR 121,.21-29) , 


rpificated 
of the Federal Aviation Regulations (14 
regulations as might supersede Part 129; 


Operations of Domestic and Flag Air Carri 

Air Carriers and Fore 

subdivisions (a), (b) 

end operations of C 

Subpart C of Part Aviation Regulations 
(14 CFR 121.41-62 as might supersede 
Part 121, involving all-cargo Operations which are conducted 
on @ regularly scheduled basis or involving charter opera 
-tions other than single entity charter or leasing operations 
for use by the charterer or lessee and not for resale by the 
charterer or lessee to its members, employees, or others 4 


Operations of Scheduled Air Carriers certificated to) provide 
air transportation by helicopter or other newly designed 
sircraft performing like functions under Part 127 of| the 
Federal Aviation Regulations (14 CFR 127) or such re itions 
as might supersede Part 127 or such regulations as might 
apply to other newly designed aircraft performing like 
functions, provided, however, that this limitetion shall 
not apply to scheduled aircraft transportation by helicopter 
or other newly designed aircraft performing like functions 
to or from other airports. or heliports within the Port of 
New York District; | 
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(444) ‘That the exclusions or any of them or any part thereof of 
operations at the Airport in accordance with the provisions 
of paragraph (ii) above shall not constitute a default or 
breach of the Sponsor's obligations under the Grant Agree- 
ment or Assurances under the Project Application, and that 
with respect to any and all exclusions other than as set| 
forth in paragraph (ii) above which the Sponsor may wish |to 
make at Teterboro Airport, the Sponsor reserves to itself 
the rights granted under the provisions of Paragraph 2 of 
Part IDI of the Sponsor's Assurances. é 
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That this printed language: "... Section A of FAA Technical Standard 
Order No. N-18, or Advisory Circular (AC) No. 150/5300-1, whichever 
ig applicable according to the currently approved airport layout 
plan.", appearing in the 9th, 10th, llth and 12th lines of Paragraph 
1, Part Til - Sponsor's Assurances, be and the same hereby is deleted 
and the following language be and the same hereby is substituted 
therefor: "Section 77-23, as applied to Section 77.27, Part T7 of 
the Federal Aviation Regulations". ; 


| 

‘Mat the Federal Government does not now plan or contemplate the 

construction of space or facilities for any of the activities 

specified in Paragraph 9, Part III - Sponsor's Assurances, and 

that the FAA will not request and the Sponsor will not be obligated 
- to furnish, under this Grant Agreement, any areas of land or : 

water, or estate therein, or rights in buildings of the Sponsor 

for such construction. 


It is understood and agreed that, prior to making application for any 
Grent Payment in this project, the Sponsor will submit to and obtain 
approval by the FAA of an Airport Layout Plan of the airport, as shown 
on the property map attached as Exhibit "A" to the Project Application, 
showing all land acquisition and airport development heretofore accom- 
plished and hereafter to be accomplished. and that the United States will 
not make nor be obligated to make any Grant Payment, unless and until 
such plan has been so submitted and approved. : 


Notwithstanding any othe: provision of the Grant Agreement or any part 
thereof including the Project Application or any other agreement between 
the Federal Aviation Administration and the Sponsor, it is understood 
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and agreed that (i) if there is any change in the existing tax immunity 
statutes which results in imposing or increasing property taxes on the 
Teterboro Air Terminal or a substantial part thereof or substantial 
improvements thereon, or (ii) if the Civil Aeronautics Board does not 
approve the agreement for the operation of the Teterboro Air Terminal 
between Pan American World Airways, Inc. and the Sponsor dated September 19, 
1967, or (443) if Board approval for said agreement shall be issued but 
subject to any condition, modification or qualification which is unsatis- 
factory to either Pan American World Airways, Inc. or the Sponsor and 
said condition, modification or qualification is not removed or modified 
to the satisfaction of both Pan American World Airways, Inc. and the 
Sponsor, the Sponsor shall have the right to terminate the Grant Agree- 
ment at any time upon one hundred fifty (150) days’ written notice to 
the FAA and repayment of: : 


A sum of money equal to the unamortized portion of FAAP funds 
paid by FAA to the Sponsor under the Grant Agreement, amortiza- 
tion to be based upon the useful life of the improvement or 

20 years, whichever is less, together with interest computed 
as follows: 


The total interest payable shall be computed by subtracting 
from 20 (the number of years the FAAP funds have been held by 
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| 
the Sponsor and miltiplying by .0l. ‘The resultant product 
shall be multiplied by the amount of FAAP funds paid to |the 
Sponsor and the product thereof shall be the total interest 
payable by the Sponsor. 


In the event the Sponsor exercises the foregoing right of termination, 
the Grant Agreement and all obligations of the Sponsor thereunder of 
whatever kind or nature, including but not limited to its obligation 

to accomplish the Project, the operation and maintenance of the air 
terminal and all representations and assurances made by it thereunder, 
shall cease, expire, be deemed canceled and null and void on the 
effective date of said termination as specified in the Sponsor's notice. 


It is understood and agreed that the FAA, in tendering this offer in 
behalf of the United States, recognizes the existence of an y 
relationship between the Port of New York Authority, as principal, and 
the Treasurer of the State of New Jersey, as agent, created by a “Federal. 
Airport Project Agency Agreement" dated August 4, 1948, a copy of which 
is attached hereto and hereby made a part hereof, and the Sponsor agrees 
that it will not amend, modify or terminate such agreement without the 
Prior written approval of the FAA; also, that the term: "Administrator 
of Civil Aeronautics", appearing in such agreement, shall bde| deemed to 
mean: “Federal Aviation Administrator". 
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The Sponsor’s acceptance of this Offer and ratification = - adoption of the |Project Application 
incorporated herein shall be evidenced by execution of thi.- ament by the! Sponsor, as herein- 
after provided, and said Offer and Acceptance shall compr: Grant Agreement, as provided by 
the Federal Airport Act, constituting the obligations and i ‘ of the United States and the Spon- 
sor with respect to the accomplishment of the Project and t: oration and maintenance of the Air- 

“port, Such Grant Agreement shall become effective upon th. nsor’s acceptance of this Offer and 
shall remain in full force and effect throughout the useful Ji’ ¢ the facilities developed under the 
Project but in any event not to exceed twenty years from the date of said acceptance. 


UNITED STATES OF AMERICA 
FEDERAL AVIATION 


Manager, New York Area) Eastern Region 
Part Il-Acceptance 


= | 
The Port of New York Authority does hereby ratify and adopt all statements, 
representations, warranties, covenants, and agreements contained in the Project Application and 
incorporated materials referred to in the foregoing Offer and does hereby accept said Offer and 
by such acceptance agrees to all of the terms and conditions thereof. 


Sere. 198... 


CERTIFICATE OF SPONSOR'S ATTORNEY 


, acting as Attorney for The Port.of. New. York Authority 
(herein referred to as the “Sponsor”) do hereby certify: 


That I have examined the foregoing Grant Agreement and the proceedings taken by said 
Sponsor relating thereto, and find that the Acceptance thereof by said Sponsor has been duly auth- 
orized and that the execution thereof is in all respects due and proper and in accordance with the 
laws of the Statesof .New. Jersey -and- New: York , and further that, in my opinion, said Grant 
Agreement constitutes a legal and binding obligation of the Sponsor in accordance with the terms 
thereof. : 


INIT!ALED: 
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RREHEARING CONFERENCE D JANUARY 19, 1968 


Issues 

“This is a proceeding to Seven whether the Board should approve 
agreements under which Pan American will operate the Teterboro and 
Farmingdale airports, and if approved, the terms, conditions. and limita- 
tions, if any, to be attached to such approval. 

It was ruled that the statement of issues proposed by Bureau counsel 

is correct, sudject to Pan American's contention that the restraint of 
trade of the Section 408 proviso is limited to "air transportation." 


National Aviation Trades Association and Butler desire to bring in an 
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| 
s cement violates Sectio 
| 


ion Act and Sectio i t. These statu 


e administered boy Lati Agency and the examiner concluded 


that the matter of enforcement thereof would to that agency and 
: | 
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not be tried in this proceedips. The situation concerning the | a 


| 


statutes is to be distinguished from that of the antitrust laws, from 


\€ 
Mich the Board! grant immunity. In considering whether at? (Ae 
togrant such immunity the Board considers the policies of the antitrust cr 


tatutes and must reach a decision on a balancing of the expect bene- 


i 
fis in the light of these policies. | 
| 


* OK ok 


RESPONSE TO NOTICE OF HEARING 


[ Caption Omitted in Printing] | ~? 
| 


The Department of Transportation files this st in. res 
| 


to the last paragraph of the Notice of Hearing issued by the ‘Examiner on 
March 6, 1968. The Department of Transportation respectfully requests 
that it be permitted to participate in this proceeding under Rule 14(b) 


of the Board's Rules of Practice. 


| 
The Department may wish to address itself to any or all of the 


1. New York area air space and airports are presently highly 


following issues in this proceeding: 


congested. 
2. Improved general aviation facilities in the New York metro- 
politan area are badly needed to alleviate this congestion. 
3.° The expenditure of funds by the private sector of the econony 


for the development of reliever airports should be encouraged, 
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Agreements Between Pan American And 
The Port Of New York Authority For The 
Use Of New York Airports By General 
Aviation 


Pan American's Plans For the Operation 
Of Republic Airport 
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a 's Play 
2 ePbere Re rs ob EAN For The) Operation of 


” Proposed Maintenance, Sales And Leasing 


Of Falcon Jet Aircraft By Pan American 
At Republic And Teterboro Airports 


Source of Capital Funds of A Governmental 
Nature To Be Used In The Development of 
Teterboro And Republic Airports 


Pan American's Capital Funds To Be Used 


In Developing Teterboro And Republic 
‘Airports 


Republic Aviation Airport Estimate or 
Pan American's Revenues And Expenses 


Metropolitan Airports Division Teterboro 
Airport Profit/Loss Projection - For | 
Period July 1, 1968-December Bl, 1973 


Landing, Parking, Tie-Down And Hangar 
Fees To Be Charged At Each Airport At 
The Time Pan American Begins Operating 


Exhibit No. 


PA-22 


PA-R-2 


PA-R-3 


PA-R-4 


Description 


Contemplated Transactions Between Pan 
American On The One Hand And The Port 

Of New York Authority, Fairchild Hiller 
And Farmingdale On The Other, Other Than 
Transactions Directly Relating To The 
Airports 


Pan American's Proposed Advertising 
And Promotion In Connection With Its 
Operation Of Teterboro And Republic 
Airports 


Effect Of Pan American's Operation Of 
The Airports On Pan American's Operations, 
Services And Agreements 


General Description Of Pan American's 
Plans For The Development Of A Menhattan 
Stolport And East River Heliport 


Testing Equipment Currently In Use By 
Pan American And Made Available Without 
Charge : 
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REBUTTAL EXHIBITS 


Excerpt From A Speech By George 

A. Spater, Of American Airlines, Inc., 
Before The American Institute Of Aero- 
nautics, Anaheim, California On Octo- 
ber 24, 1967 


Explanation Of Exhibit Nos. PA-R-3 
Through PA-R-5 


In 1966, Advertising by Manufacturers 
in Major Media For Two Competitive 
Business Jets Exceeded Expenditure 
For The Fan Jet Falcon Z 


Examples Of Fixed Base Operator's 
Advertisement Of A Business Jet 
Assisted By Advertisement Of The 

Same Business Jet By The Manufacturer - 
Same Issue Of The Same Media 


Example Of Business Jet Vendors 
Advertising Other Product In The 
Same Issue Of The Same Media, 
Permitting Eligibility For Volume 
Discount 


Exhibit No. Description 
PA-R-6 Letters From Butler Aviation And An 
Internal Memorandum 


; | 
PA-R-7 Letter From Atlantic Aviation Corpora- 
tion To National Aviation Trades Asso- 
ciation 


PA-R-8 


PA -R-9 


'. PA-R-10 


PA-R-11 


PA-R-12 


PA-R-13 


PA-R-14 


-PA-R=15 


PA-R-16 
PA-R-17 


—\/ PAR-18 


Butler Aviati 
Constructing 


on Is Intere 
A Stolport 


sted In 


i 
The Port Authority Plans |A 


Heliport 


Between 36th ard 38th Street At The 


East River, 


| 
Port Authority's Net Results As | 
Show:. In Ex, BA-505 Are Incomplete 


Pan American Would Have No 
Over A Fixed Base Operato 


Advantage 
In The 


Purchase Of Fuel For Resale 
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REBUTTAL EXHIBITS 
eS SES Gen nae a ey 


Pan American Participated In The 


1966 Teterboro Air Show As | 
Airline Advertisement 


An 


Any Amendment To Existing Agreement 
Which Will Be Assigned To Pan American 


At Teterboro Airport Are Su 
Pan Americants Approval 


bject To 


The Vast Majority Of Passengers To 
And From The Pan Am Heliport Connect 


With Other Air Carriers 


Pan American's Plans For Continuance 
Of Panacom Are Indefinite | 


Pan American Does Not Sell 
factured Parts For The Fale 


"Pan American Has No Definit 


U.S. Manu- 
on Jet 


: é 
ive Plans 


For Expansion Of Its General) Aviation 


Aircraft Sales 
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PA-R-19 Pan American Makes Its Worldwide 
Services Available To All Business 
Aircraft 


PA-R-20 Airports Used By General Aviation 
In The New York Metropolitan Area 


PA-R-21 The Metropolitan Commuter Transporta- 
tion Authority Has Definitive Plans 
For Development Of General Aviation 
Facilities In New York 


Air Taxi Operation In The Metropolitan 
Area Comprises A Substantial Percentage 
Of Aircraft Movement But Carries A 
Minute Percentage Of The Passengers 


PA-R-23 Domestic And International Passengers 
Enplaned - U.S. Carrier Scheduled 

Services - New York Metropolitan Air- 

ports - 12 Months Ended Dec. 31, 1966 
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fe = bebe Ad A “ iy 
STATEMENT OF POSITION OF 


PAN AMERICAN WORLD AIRWAYS, INC. 
The basic question presented by Pan American's 


applications in this proceeding is whether Pan American's 


operation of Republic and Teterboro Airports, as proposed 


by the two agreements before the Board, would be inconsistent 
with the public interest. This must be decided in the light 
of the particular facts and circumstances affecting these 
agreements, and their particular terms and conditions. 

Vague and extravagant claims of "conflict" between airline 
and general aviation operations, and unsupportable charges 

of attempts to monopolize are no more than efforts to 


confuse this core issue, 


33 | 


| 
It is Pan American's position that, far from 


being inconsistent with the public interest, the agreements 
promote the public interest, and conflict in no way with 

any of the standards established by Section 408 of the Act. 
The agreements should therefore be approved, 


In Pan American's view the key facts 


Siderations are as follows: 
Ce 
1. There is extreme and sane 


“ | 
at the three major New York jet ports. This involves both 


ground facilities and use of air space. The situation has - 


X | 
become intolerable and threatens to become even worse for 


the traveling public and for all aircraft operators--airline 


as well as other types. 
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sufficiency of facilities for gen lation. 


uncontroverted, we believe, that there is urgent need 

for the type of improvements and facilities Pan American 
plans to establish at Teterboro, and hopes it can assist 
in providing at Republic. This has been established by 
Study after study. In its agreement with the Port of 

New York Authority relating to Teterboro, dated Sanoees 2, 
1968, the Federal Aviation Administration expreseee its 


“view that it "considers the development of this airport 


to be in a high priority position for Federal assistance", 


34 
These improvem ee a were not being provided 


by the Port of New Yor i is there any indica- 
tion, let alone any assurance, that they will be as sully 


provided unless the agreement with Pan American is approved. 


~Approval of that agreement would assure that this type of 
sa@_period of 30 years. So far as Republic Airport is con- 


cerned, while the existing status has not permitted the 
preparation of specific plans, Pan American believes tk.at 
it has helped to preserve this facility as an airport, and 
it is prepared to contribute its efforts, ability and 
capital to its development. 

3. In the light of the urgency, seriousness 
and scope of the problem, Pan American believes that what 


is needed is full support for development of the type 
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which it has proposed, and for similar such efforts by any 
and all interested parties, rather than their frustration 


as urged by some of the parties to this proceeding. The 


key fact is that Pan American has submitted to the Board 


a positive proposal, and is prepared to back it with 
ree SSS 


staff and money, to accomplish what everybody agrees is 


required, but nobody else has stepped up to do. In the 


absence of overriding public interest considerations to the 
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contrary, these agreements should and, indeed, must be 


_ approved. 
4%. There are no such adverse considerations 
as are urged by others. The charge that Pan American is 
attempting to monopolize airport facilities in or around 
the New York Metropolitan area is untenable. Exhibit 
PA-R-20 lists some of the airports already in being, and 


the Metropolitan Transport Authority has detailed plans 


for additional general aviation facilities. The need is 
| 
“open end". All interested competent assistance should 


enlisted, rather than discouraged. Since the Federal 
| 


and other Governmental agencies will necessarily have 
| - 
effective control, there is no possibility of any future 


"monopoly". 


5S. Pan American, by the agreements themselves 


and by law, is committed to operate the airports as 


public airports in a nondiscriminatory fashion. This is 


made clear by innumerable provisions in the Bet eroce 


Agreement. For example: | 
372 | 

(a) Section 2 provides that the Airport 
Operator shall "use the Airport as a public airport 
in accordance with the aforementioned statutes 
{Chapter 41 of the Laws of New Jersey of 1949 and 
Chapter Forty-three and Eight-hundred-and-two 
respectively of the Laws of New Jersey of 1947) 
and all other applicable laws and regulations; 


en’ 


ov dis 


CX\ 
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(b) Section 26 - Services Furnished - 
provides "the Airport Operator agrees that it shall 
furnish said services on a fair, equal and not 
unjustly discriminatory basis to all users thereof 
and shall charge fair, reasonable, and not unjustly 
discriminatory prices for all such services; 


\(c) Section 35, which sets forth the 
charges initially to be in force and reiterates, 
"All charges with respect to the use of the Airport 
or any part thereof including but not limited to 
those referred to in paragraph (a) above, shall be 
at fair, reasonable, and not unjustly discriminatory 
rates."; 


(d) Sponsor's Assurances under the Grant 
Agreement between the Port Authority and the Federal 
Aviation Administration (page 15, of Exhibit L) 
provides that "the Sponsor will operate the Airport 
as such for the use and benefit of the public" and 
further obligates the Port Authority and Pan American 
to insert in any agreements under which a right or 
privilege is granted at the Airport, a provision 
which requires such contractor: "(1) to furnish said 
service on a fair, equal, and not unjustly discrimina- 
tory basis to all users thereof, and (2) to charge 
fair, reasonable, and not unjustly discriminatory 
prices for each unit or service;". 


A further major consideration in this area is 


that_the Port Authority will maintain substantial control 
over Pan American's operation of the Airport. For example: 


the operation and use of Teterboro Airport is circumscribed 


(Section 2); the rules and regulations to be in effect as . 
een ey 


~ef the effective date of the Agreement are prescribed and 


Pan American cannot unilaterally change them (Section 7); 


Pan American cannot enter into any agreement for the use 


and occupancy of the Airport without the consent of the 
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Port Authority (Section 10); and, Pan American cannot 


construct any facilities at Teterboro Airport without the 


consent of the Port Authority (Section 12). 


If New York State takes over Republic, and sees 
| 


fit to permit Pan American to operate it, there will 


doubtless be similar provisions in that agreement. 
6. Specifically, therefore, what Butler Aviation 
termed the "fundamental policy decision" to be made by 
the Board (Statement of Position, p. 1) is an incorrect 
and misleading statement of the real issue in this case, * 
it is also an unfairly "loaded" question. If these agree- 


| 
ments are approved, Pan American would not be in a position 


to "control access to, and use of, general aviation 


| 
facilities". Rather, its administration of the airports 


| 
would be under stringent requirements referred to above. 
Similarly, there is no such conflict between Pan American 


as an air carrier and the general aviation industry as 


Butler and some other parties attempt to depict. | Indeed, 
| 


as Butler itself points out in another context, Pan 
a A a TY 


American already has a significant stake in "gene 


aviation" and there is no evidence that this has created 
a ed 


any conflict. 


Se is true, of course, that any airport 


operator must make some decisions that could affect the 
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* As stated by Butler: "Should the airline industry be 
allowed to control access to, and the use of, general 
aviation facilities when the airlines and the general 
aviation industry are in conflict for the use of limited 
airport space and air space?" 
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airport users and the supporting service industries. 
There has been no showing, however, nor is there any 
reason to believe, that Pan American could not and would 
not make these decisions as fairly and as impartially as 
any other operator. It is interesting to note that the 
parties who now suggest that they would prefer that the 
Port of New York Authority continue to operate Teterboro 


opposed the Port Authority's recent proposal to increase 


general aviation peak hour landing fees at the three New 


York jet ports. 


8. Butler Aviation's only proper interest in 


this proceeding relates to its own private business 
activitie i t_of Position, p. 2) 
that_there is no issue as to whether or not general avia- 


tion should be transferred from LaGuardia and Kennedy 
Ca NN ml 


airports to Re i d Teterboro airports. In fact, 


of course, there is such a shortage of facilities for 
general aviation that all new or improved facilities now 
projected, and more, will be required. Indeed, Butler 
agrees "that there is a need for additional general 


aviation facilities in the New York area and therefore 


39 | 
agrees [s] that these airports [i.e., Republic and 
| 
Teterboro] should be developed fully" (Statement of 
| 


Position, p.- 2). In our view, these concessions, plus 


| 
Pan American's lack of intention to conduct a general 
fixed base operation at either of these airports, show 
that Butler will not be prejudiced by approval of the 


agreement and, indeed, has no proper interest in this 


proceeding. 
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9. As Pan American has repeatedly made clear, 

it has no interest in conducting its own Perera fixed 

| 
base operation at either of these airports unless this 

| 
becomes necessary on some short-term emergency basis. 
Much of the evidence submitted by Butler, attempting to 
establish that Pan American would be able to compete un- 
fairly with other fixed base operators, is thus irrele- 
vant. To provide full assurance on this point, |Pan 


American is willing to accept as a condition to | approval 


of these agreements the fo owing: | 
| 


"Except in connectj i ircraft | 
erate, 


Pan American snes’ in 


3 2 ayeation ser 


= that" Pan AnariCan may = Se 
such services for a period up to 90 days 
if necessitated by failure of persons 
normally engaged in such activities ‘ 
provide such services." 


40 
* Aviation service business involves 
principally the following activities: (1) 
the sale to users of aircraft fuel and lubri- 
cants; (2) the delivery of fuel into aircraft; 
(3) aircraft maintenance and repair; (4) the 
sale and installation of avionics; (5) the 
provision of hangar storage and outdoor tie- 
down locations for aireraft (Pan American 
reserves the right also to provide hangar 
facilities and public tie-down services); and 
(6) the performance of turn-around services. 


10. 'Further, again referring to Butler's private 
business interest, Pan American has made clear its willing- 


ness to negotiate with Butler Aviation for it to become a 


fixed base operator at Teterboro. For its own reasons, 
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Butler has declined to enter into such negotiations at 
this time (Ex. PA-R-6). 

11. ‘As best we understand their positions, the 
Trade Association parties are concerned that Pan American 
may not be an impartial airport operator, and that it 
may seek to phase out light aircraft and student training 
operations by regulation or by fee increases. In addi- 
tion to what has been stated above that is responsive to 
these contentions, several further comments are appro- 
priate. 


' (a) The opposition of NATA to approval 


‘of the Teterboro Agreement, and the stated grounds for 


that opposition, certainiy do not have the suppert and 


agreement of all its members. One of them, Atlantic 
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Aviation Corporation, a major fixed base operator at 
Teterboro, has taken strong issue with the Association's 
| 


view (Ex. PA-R-7). 


(b) The FAA is actively involved in 


onsiderj ulations affecting operation lo 
general aviation aircraft in the New York Metropolitan 


area, which may be necessary for safety reasons, or for 
a, 7 | 


x rn : | 
improved efficiency in the use of air Space. Pan 


American obviously cannot predict what regulations may 


be adopted and what effect, if any, they will have on 

| 
permissible operations at Teterboro and Republic, but 

| 
these rules will be the same whoever the airport) operator 


may be. 
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(c) While Pan American has not yet 


determined precise fee schedules, and these may have to 
| 


be changed from time to time, it_is inemitebte—tiret. 


isti es ic_and Teterboro must be increased 
if the new and improved facilities desired by all are to 


be supported. There is no reason to believe that they 
Se et Se 
| 


would be increased any mor j han by any 


other operator providi facilities, | ; 


(d) The full development of Teterboro =| 


Republic as primary general aviation airports, and result- 


ing increases in usage by itinerant aircraft, may well 
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Recessitate a reduction in, and eventually a possible 


phasing out of, "touch and go" student training activities. 


This, again, would onl i se of these 


> 


airports and available air space and is unrelated to the 


igentity of the airport operators 

12. In conclusion, it is relevant to note that 
many of the arguments advanced in opposition to approval 
of the agreements were also raised (and by Butler Aviation) 
in opposition to the proposed acquisition of Remmert-Werner 


by Eastern Air Lines. The Board rejected these argumer.ts 


(Orders E-25973, 25974) and the U. S. Court of Appeals 


sustained that decision (Second Circuit, January 31, 1968). 


x This would not mean elimination of schools as evidenced 
by the fact that LaGuardia Flying Service, Inc., a school 

at LaGuardia, flies students to less congested areas for 
practice flying. 399 


Exhibit No. PA-6 

Page 1 of 3 pages 
Narrative Description Of 
Negotiations Between The 
Port Of New York Authority 
And Pan American 


In the month of September, 1964, representatives of 
Pan American orally expressed t resentativ 
Pan American's interest inatetesbone—araars. The Port Author- 
ity also was interested and, after a preliminary exchange of 
background information concerning the physical characteristics 


and configuration of the Airport and outstanding agreements 


with tenants, etc., di an concernine the terms © 
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upon which Pan American might be permitted t ‘eterboro 


Aiport. Among other things, it was agreed early in the discus- 


sions that the Airport would continue in operation as a public 


airport. During November, 1964, Pan American CES EOS to 

the Port Authority an informal memorandum covering elements of 

a proposed arrangement which included the term of the proposed 
agreement, termination provisions, extension oaliont. the extent 
of the Airport property to be included, rights of user and the 
amount which Pan American would pay the Port Authority during 


the term of the agreement. 


December, the Port Authority met with Pan American 


with respect to the physic2zi improvements which might be made 


to the Airport, particularly runway improvements. Negotiations, 


March and May, 1965, 


aimed at agreement commenced at approximately this time. Dur- 


ween representatives of the FAA, 
can a with respect to| federal aid 
at Teterboro. Also in May, 1965, the FAA sent the Port Author- 
ity a statement of certain terms and conditions with respect’ 
400 | 
to obtaining federal aid for land acquisition at Teterboro 
Airport. 
While discussions continued, the Port Authority and 
Pan ‘American entered into a letter agreement dated July 28, 
1965 under which the Port Authority agreed to perform certain 
airport planning work for the account of Pan American, An FAA 
letter to the Port Authority dated August 6, 1965 set forth 
certain terms and provisions which would be included in any 
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agreement relating to any grant in aid made for Teterboro, 


and on the same’ day the Port Authority and Pan American 
executed a letter of understanding. 

By letter agreements dated August 31st, October llth 
and November 15, 1965 Pan American and the Port Authority agreed 
to enlarge upon! the work being performed by the Port Authority 
for Pan American's account pursuant to the letter agreement 
dated July 28, 1965, 

After execution of the letter of understanding, a 
number of drafts and counterdrafts were exchanged and discussed 
by the parties, Various issues remained unresolved and, in 
September, 1966, it appeared that the nanties—might—nethe able te 
agree upon a definitive agreement fo = 
boro Airport based upon the August 6, 1965 letter of under- 
standing. Thereafter and for the remainder of the year, 


representatives of the Port Authority and Pan American con- 


ducted discussions with respect to possible different approach- 


es to an agreement under which Pan American would be using the 
Airport on a basis other than that as originally proposed, 
Nothing came of this and in early 1967, the parties once 

again discussed the possibility of reaching agreement within 
the basic concept of the August 6th letter of understanding. 


During the following months, differences were gradseiky-reveiwed 
and the definitive agreement submi e Board was execute 


on September 19, 1967 
eT 
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Exhibit No, PA-7 402 


(Development Plan ~- Teterboro Airporty 


(Butler's Request No. 3) 


The development plan for Teterboro Airport, Attach- 
ment 1 hereto under separate cover, was prepared by Tippetts- 
Abbott-McCarthy-Stratton, engineers and architects pursuant 
to an agreement between that firm and Pan American dated 
October 26, 1965, Tippetts have had extensive smciiones in 
airport construction work and airport feasibility studies, 


| 
the most recent of which was the selection of an airport site 


and preparation of a development plan for the airport to be 
jointly utilized by the cities of Dallas and Fort Worth, Texas. 
With the exception of various consul tations with 
Pan, American personnel to delineate the Scope of the proposed 
development plan, as well as the various functional guidelines 
_Pan American outlined for Tippetts to utilize in preparing the 
plan, it was developed as an independent study based on current 
engineering criteria and design as to facilities, Querecine 
——e 


and forecast data and economic studies were developed independ- 


t Tippetts or in reliance on various study mate 
which Tippetts regarded as reliable, 


The development plan as well_as cost data in connec- 
latest informa s_to construction costs available as of 
the date of the report, March 1966, We have made no further 


studies as of th ermine the validity of those 
projected costs. ra | 
eee 
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Since completion of the development plan for Teter- 


bgro Airport, Pan American has engaged Tippetts to do a further 


403 


detail aster Plan for Teterboro which has not been com- 
pleted. 
all 
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Exhibit No, PA-11 


Description Of Improvements To 
Be Made At Republic And Teter- 
‘boro Airports 


boro Airports 
(Bureau's Request No. 7) 
Teterboro Airport 
Teterboro Airport at present has three rumays, 1-19» 
6-24 and 14-32, and lacks taxiways to runway endse. Runways 
1-19 and 6-24 are 5,000 feet in length and 100 feet in width 


and are usable in both directions. Runway 14-32 is 3500 feet 
————S ee 


in length and 80 feet in width, restricted to landing only op 


32 and take-off only on 14, 
The immediate runway/taxiway improvement program now 


under construction will provide extension of runway 1-19 to 
7000 feet_and widening to 150 fest. Runway 6-24 is being 
tended to 6000 feet and widened to 150 feet. Due _t 


af_the adjoining south area of the airport, this runway will 


be converted to a taxiway. New taxiway construction will pro- 
lS es 


Neen cena Sanaa aE 


way the full length of and parallel to the extended runway 1-19. 
The present low intensity runway lighting is being 
replaced—with. tensity lighting on both runway 1-19 and 


d 


| 
47 | 
runway 6-24, Centerline taxiway lighting is being provided. 
Runway 6.is now equipped with ILS/ALS and the : 
resently approved ceiling and visibility limitation is 500 
coor aad Lali WY SSO PS Luiie. With extension of this runvay to 6000 feet 
and widening to 150 feet, installation of high intensity run- 
way lighting, lowering of certain designated pole lines, topping 


omremoval of designated trees, and lighting of certain obstruc- 


tions below the flight path, all of which are included in the 
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present improvement program, the FAA advises that landing 


minima of 200-172 will be authorized for reeIprocati r= 


craft and 300-1/2 for turbo-jet aircraft. Take-off minima 
SSS erp ps 


will _ be 300-1 for two engines. 


The Federal Aviation Administration now provides 


twenty-four hour control tower services and maintains a flight 
service station at Teterboro. Air traffic arriving at and 
departing from Teterboro is presently under radar surveillance 
except in the immediate Teterboro area, under Bppoinacely 


1000 feet of altitude, when it is under Teterboro tower control. 


Teterboro traffic in the metropolitan area is now controlled 


- by Newark to and from the Teterboro tower. Upon activation 
| 


of the New York area Common IFR Room at John F. Kennedy Air- 
port, now planned for July of 1968, all area air traffic, in- 
cluding Teterboro, will be controlled from this single point. 


It is the expressed view of the FAA that the entire New York 
area, including Teterboro, will benefit in air traffic capacity 
by virtue of improved utilization of airspace resulting from 
this Single point of control, | 
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Limousine services, scheduled bus services and sched- 


uled helicopter services are now available between Teterboro 

and Manhattan and between Teterboro and John F, Kennedy Airport. 
Limousine services, scheduled bus services and taxicab services 
are available from Teterboro to points in New Jersey, including 


Newark Airport. Taxicab service is available between Teterboro 


and Manhattan, in both directions. Automotive dr 
between mid-Manhattan, 9 miles via the Lincoln Tunnel and 15,5 


415 


miles via George Washington Bridge and Inte 
from 20 to 25 minutes except in limited periods of peak traf- 
fic congestion. 

The development of general aviation facilities at 
Teterboro is the subject of a plan prepared for Pan American's 


architects and engineers, Tippetts, Abbett, McCarthy and 


Stratton (Ex. PA-7 ).2/ While Pan American has not adopted 

ert 
this devel or with finality, the 
plan is descriptive of Pan American's general intention for 


development, 
eee 


All government services currently available to 


general aviation at other locations, such as weather service, 


etc., are presently provided at Teterboro and it is expected 


that such services will continue, 


Republic Airport 
Existing facilities, including runways, taxiways, 
hangars and aircraft storage areas are described in detail 


in Ex, PA-2 .. Present runways are 14-32 with a length of 
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7500 feet and a width of 200 feet and 1-19 with a fength of 
6597 feet and a width of 200 feet. Taxiways are provided 

to both ends of runway 14-32 and to the north end of runway 

1-19. | 

The control tower at Republic is privately operated 


by FAA certificated personnel. No instrument landing system 


I7 This study also shows existing facilities. | 


Exhibit No. PA-12 
Page 1 of 13 pages 


| 
m | 
Pan American's Reasons For Entering | 
Into The Agreements To Operate Teter- 
boro And Republic Airports 


(Coreen Request No, 3} 
Bureau's Request No. 12 | 


an American's reasons for entering into|the Teter- 


boro Airport and Republic Airport Agreements can best be charac. 


terized as an effort on its part to do those things within its 
power to develop two general purpose airports to help alleviate 


the currently existing airport and air traffic congestion at 

themajor jetports in the Metropolitan New York area, and to 

assist in meeting general aviation requirements, on a reasonable 
| 


business basis. 
The problem of congestion was best stated by Dr. 
William J, Ronan, Chairman, Metropolitan Commuter Transporta- 


tion Authority in his report to Govern ‘Rockefeller 


of New York on March, 1967, PA-9) wherein 


he stated: : 


| 
"The air traffic problem, particularly as 
it relates to existing major airports - 
John F. Kennedy, LaGuardia and Newark - 
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is becoming more intolerable daily. 

Action to relieve air traffic congestion 

is long overdue, both from the viewpoint 

of present and future air operations and 

the economic development of the region.” 
As indicated therein, it is estimated that aircraft movement in , 
1980 at the major New York airports will grow to 1,363,000 from 
855,000 in 1965, Peak’hours of aircraft movement in 1970 at the 
three Metropolitan airports will be well in excess of capacity 
and demand over eapacity will substantially increase in 1980. 
In 1970 the prediction is for a two-hour delay at John F. 
Kennedy Airport (Ex. PA-9, p. 3). The projected growth, pas- 
sengers demand in 1980 and the inconvenience that will, be 
encountered by traveling public are set forth in the Ronan Re- 


port and will not be duplicated here. 
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The critical situation that will obtain in 1980 is 
further substantiated by the forecast of the Department of 
Transportation (Ex. PA-10) that the 588,900 scheduled air 
carrier operations at the New York airports will increase 
to 1,395,500 in 1980, and that general aviation activities 
will increase from 1,771,800 in 1965 to 6,606,100 in 1980. 

While the foregoing two forecasts of traffic and 
the resulting potential delays as a result in the New York 
area may differ in minor degrees as to method of forecasting 
and accuracy of results, t n be no question that the 


anticipated growth of aviatior. activity in the Metropolitan 


A CNS 
New York area will substantially outdistance existing facili- 
a are Near aeenareaenmeeme ee 


ties. 
Sot 


$1 

The central role that general aviation airport develop- 
ments will play in the foreseeable future was confirned by a 
report of the Tri-State Transportation Committee, "General 
Aviation Airports for the Future" (Ex. PA-8 ). The) "Airports 
For The Future" report highlights the importance of hevelop- 
ment of primary general aviation airports in the Metropolitan 
New York area, including Republic and Teterboro, and! stresses 
the important role that general aviation airports will play to 
alleviate congestion at major Metropolitan jetports.| 

Pan American's operation of Teterboro Airport and the 
development of general aviation facilities there whose at least 
assist in helping to meet rapidly growing requirements. This 
would redound to the benefit of all scheduled carriers at the 


major jetports, and would benefit the public at large, by reducing 
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traffic delays and congestion below what they re ena 
be. It would, in addition, assist general aviation An which 


Pan American has a particular interest because of its Jet Falcon 


_ 


sales activities. 
In this connection, it should be noted that Teter- 
boro Airport has been operated exclusively as a panera? avia- 
tion airport with the exception of scheduled helicopter serv- 
ice, and the restrictions in the Operating Agreement for Teter- 
boro would continue it as an airport especially for general 
aviation. | While Republic will be operated as a public airport, 
its location and facilities dictate that it will be jused exclus- 


 Svely for general aviation, = 


| 
Pan American does not have plans for immediate develop- 
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ment of facilities at Republic Aviation Airport for two reasons: 


the pending law action against Fairchild Hiller Corp. et al. 
(Ex. PA-17), and the recommendation in the Ronan Report (Ex. 
PA-9) that the Metropolitan Commuter Transit Authority ac- 
quire Republic Aviation Airport as a general aviation facility. 
As indicated in recent news releases, Governor Rockefeller 
planned to recommend to the New York State Legislation in his 
budget message that the State go forward with that acquisition 
(Ex. PA-17), and he has in fact done so. 

While Pan American was negotiating with Fairchild 
Hiller Corporation and Farmingdale Company for the instant 
- Lease Agreement, it was aware of the possibility that the 
State of New York might acquire the Airport. It has, in fact, 
kept the Metropolitan Commuter Transit Authority’ apprised of 
those discussions, and the possibility of State acquisition 
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is indicated by the provision in the Lease Agreement that it 
shall terminate if the airport is acquired by a public agency. 
If the State acquires the Airport, Pan American would be in- 
terested in negotiating an agreement with the acquiring agency 
for its operation, If not, and subject of course tc determina- 
tion of the pending litigation, Pan American contemplates such 
changes in the agreement as would permit improvement and de- 
velopment of facilities, 

Over and above the foregoing, each of the agreements 
was also entere the 


expectation of reasonable long range financial returns to Pan 


American and its stockholders. ‘The feasibility study prepared 
eel 
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by outside consultants (Ex. PA-7) shows the economic feasibility 


of the Teterboro operation. Although the Profit and Loss fore- 
east (Ex. PA-19) for Republic Airport indicates initial losses, 
this reflects a short term interim situation, pending determina- 
tion of the future of the Airport. Future requirements for general 
aviation facilities, and the suitability of Republic Airport 
leads to the conclusion that it has potential for ultimate 


profitable operation. 
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Pan American's Reasons For Entering | 
Into The Agreements So Operate Teter- 
boro And Reputlic Airports 


FOR RELEASE IN THE AFTERNOON PAYERS OF TUESDAY, SEPTEMBER 19, 1967 
———— eee 


Statement by Dr. William J. Ronan 

Chaixman 

Metropolitan Commuter Transportaticn Authority 
1350 Avenue of the Americas 

New York, New York 10019 


Telephone: 245-0600 


The cooperative announced today by the airlines 
serving the New York Metropolitan Area and the Port of New York 


Authority to improve general aviation facilities is very encouraging. 


It can achieve an important measure of relief from the steadily 
Soo. ————————E—————————O———r 
worsening air traffic congestion at the major airports. 


The economy of this entire region depends heavily upon 


air transportation, both. in the movement of large jet airliners and 


the smaller business aircraft and air taxis. Every day that passes 
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without improvement penalizes the region's business potential, imposes 
great inconvenience on all users of airports, and adds to the conges- 
tion of the major jetports. 

The Metropolitan Commuter Transportation Authority is cur- 
rently engaged in carrying out a program to improve general aviation 
in the New York sector of the Metropolitan Region. As part of this 
program, we are looking toward the acquisition of Republic Airport 
in Farmingdale, Long Island, and to the provision of adequate general 


airports in Westchester and Rockland Counties. 


The MCTA has bee: kept fully informed by Pan American 


Airways as to its plans for leasing Republic Airport. This lease 


by Pan Am insures the continued operation of this essential airport 
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until the acquisition of the property by MCTA. 

We are pleased to note that the recommendations made in 
a report last March by MCTA for the establishment of a statewide 
network of general aviation facilities has won the acceptance of the 
Governor and the Legislature. Not only have they endorsed the necd 
for these facilities, but they have authorized as well $250,000,000 
of the proposed $2.5 billion’ transportation bond issue for the im- 
provement Of existing airports and for the development and acquisi- 
tion of general aviation sites. The voters will have the opportunity 
to recognize the importance of these airport improvements to their 


economic well-being when the transportation bond issue comes up for 
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public referendum on election day. 


The MCTA is also participating in the over-all airport 


improvement program through joint sponsorship of a very promising 
5 


| 
experiment to develop a combination rail-bus vehicle to reduce 
ground travel time between airports and the central city. This 
vehicle would use existing railroad trackage for part of its trip 
2 | 


and local streets for the remainder. We are also exploring the 


| 
possibility of extending high-speed rail service into the airports 
| 


The plans for these airport improvements reflect the 


cooperative epproach to problems that must be met by aviation in- 


dustry leaders, by governments throughout the region, and by the’ 


. . | 
‘quasi-public agencies serving this area. MCTA is proud to be part 


| 
of this joint effort. 
| 
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Exhibit No, PA-15 
Page 1 of 3 pages 
Pan American's Plans For The 

Operation Of Teterboro Airport | 


(Bureau's Request No, 4) | 


Pan Americac's plan for the operation of Pe LeneOr 
Airport is to operate it as a public airport in accordance 
with the various statutes cited in the "Whereas" clauses of 
the Agreement hetween Pan American and the Port Authority 
and in accordance with §2 of the Agreement for "Operation 
and Use" which prescribes the permissible uses of the Airport 
and restricts it to the various types of activities as set 
forth therein, In addition, §18 of the Agreement sets forth 


the various types of services which Pan American obligates 
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tself to make evailable at the Airport and specifically pro- 


vides that those services may be subcontracted for in accord- 
ance with the Agreement. Additionally, the manner in which 
the services are to be provided is set forth in §26 of the 
Agreement, which provides: 


"The Airport Operator agrees that it 
shall furnish said services on a fair, 
equal and not unjustly discriminatory 
basis to all users thereof and shall 
charge fair, reasonable and not unjust- 
ly discriminatory prices for all such 
services," 


Extensive obligations have been assumed by Pan 


American in connection with the operation of the Airport 
under Part IiI - "Sponsor's Assurances" - of the project 
application of the Port Authority to the Federal Aviation 
Administration: for a Grant Agreement of Federal funds pur- 
suant to the Federal Airport Act (Ex. L to the Agreement). 
The Agreement further provides for specific rules. 
and regulations (§7 and Ex. E to the Agreement) that will 
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be in effect at the commencement cf the Agreement for reasons 
of safety, health, preservation of property, for the good and 
orderly appearance of the Airport and for the safe and effi- 
client operation or use of the Airport. 

Appendix II to Exhibit PA-7 sets forth a descripe 
’ tion of the existing facilities at Teterboro Airport and the 
summary of the various agreements between users of those 
facilities and the Port Authority. A complete listing of 
all the agreeizents relative to Teterboro Airport which will 


be assigned to Pan American as of the effective date of the 
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agreement between Pan American and the Port Authority is set 
for:li in Exhibit H to the Agreement between those parties, 

The meth: for providing fixed base operator serv- 
ices as outlined in the Agreements now in existence at 
teterboro Airport is expected to continue under Pan American's 
operation of the Airport. Pan American will comply fully with 
the terms of the Agreement with the Port Authority and with 
Federal regulations as regards maintenance of the public 
_character of the Airport, services rendered at the ee 
and standards of service, 

No decision has been made regarding the lidensing 


of or leasing of space to additional fixed base operators, 


and this will depend upon pment 


of the Airport and the applicable s_of the Agreement with 
the Port Authorit lations. Pan American's. 


aim in this resard will be to ensure a high level of quality 
| 
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of services performed by fixed base operators and it will have 


| 
an interest in the financial success of the operators! perform- 
ing Such services. Pan American has made known to Butler its 
walLingness to negotiate with Butler, along ay ocneree for 


additional fixed hased operator arrangements, 


Pan American does not plan to ‘engage directly in 
| 


Agreement to cperate a public airport, and to make adequate 
of contractors to provide these services could require Pan 


Amer*can to perform such services itself, 
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Pan American's plans in connection with the use of 
Teterboro and Kepublic Airports in connection with the sale 
of its Falcon Jet aircraft, or spares and parts for such air- 
craft, are more specifically set forth in Exhibit PA-16 
in response to Bureau's request No. 9. It has no plans to 
engag? in the sale of any other general aviation aircraft, 
spares or parts. 

Since this is subject to future negotiation, Pan 
American has not prepared a proposed form of agreement with 


fixed based operators. 


Exhibit No. PA-16 
Page 1 of 3 pages 


Proposed Maintenance, Sales And 
Leasing Of Falcon Jet Aircraft 
By Pan American At Republic And 
Teterboro Airports 


{Sureau's Request No. 9 
(Bureau's Request No. 14 


Pan American currently has throughout the United 


States ten (10) | authorized service centers established to 
assist owners of Falcon Jet aircraft in the maintenance of 


their aircraft: 
ee) 


Iie AiResearch Aviation Co., MacArthur Field, 
Ong Island, New York 


Executive Aircraft Service, Dallas, Texas 

Field Aviation Co, Ltd., Malton, Ontario, Canada 
Little Rock Airmotive, Little Rock, Arkansas 
Ohio Aviation Co., Dayton, Ohio 


Pacific Airmotive Corp., Westchester County 


Airport, Write Plains, New York 
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Pacific Airmotive Corp., Long Beach, California 


Piedmont Aviation Co., Roanoke, Virginia 


Spartan Aircraft Co., Tulsa, Oklahoma | 
Stevens Aviation, Inc., Greer, South cpeclina 
Additional Authorized Service Centers are under negotiation: 
1.. Coombs Aviation, Denver, Colorado 
2. Nacional Aerea, Mexico City, Mexico 
3. Executive Jet Aviation Inc., Columbus, Ohio 
There are additional locations being considered for 


future authorized service centers to complete Western| Hemisphere 


network: 


Houston, Texas 
Minneapolis, Minn, 
Fort Lauderdale/Miami, Florida 
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San Francisco, California 
Seattle, Washington 
Buenos Aires, Argentina 
Rio de Janeiro, Brazil 
Caracas, Venezuela 

9. Santiago, Chile 

10, Panama City, Panama 

11, San Juan, Puerto Rico 


Currently, Pan Americen'’s demonstrator Falcon air- 


craft are base Pacific Airmotive Corp. 


at Westchester County Airport, Its main sales and leasing | 


AE SN 2 
efforts, however, are conducted from its main office at the 
| Falcon aircraft are made at airports throughout the| United 

Sta sers , \ 
Under Pan American's contract with the nehncactarer _/) 


of the Falcon aircraft, it is obligated to maintain in the 
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United States a certain level of spare parts for the Falcon 
aircraft. These are currently maintained at the Pan American 
hangar at John F. Kennedy Airport. = 
Lae Pronk, e > plans to establish hangar 
facilities for its demostration aircraft at Teterboro Airport 
and possibly perform its own maintenance on those aircraft, 


Pan American does not contemplate any Falcon sale or leasing 


activity at Republic Airport at this time other than demonstra- 


a 
tion from there similar to that which would pe done from any 


airport convenient to a prospective customer, Additionally, 


its inventory of spare parts, currently maintained at John F, 


Kennedy Airport, may be more conveniently located at Teteubors,. 


Airport for the convenience of Balconwouners, 

Except with respect to denonstrator and other Falcon 
aircraft which it may continue to own, Pan American does not con- 
template entrance into routine maintena mn aeroreeenn 
It does, however, have an obligation to the manufacturer to 
make major overhaul facilities available in the United States, 
To the extent that it may not be able to make satisfactory 
arrangements with others to make this service available, it 
may be required to pexform this service itself, 

From the inception of the Business Jets Division of 
Pan American through January 31, 1968, it has ordered 160 
Falcons, taken delivery of 99, delivered 78 to customers, and 
gf0ld 7 which as of that dete were not delivered. As of the 
above date it had an option to purchase 40 additional Falcon 


aircraft. As of December 31, 1967 Pan American's gross re- 
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et 
ceipts for the sale of Falcon aircraft was approximately 


$77.78 Million and for parts and accessories, approximately 
$1.5 Million, Pan American's receipts for lease of aircraft 
totaled epproximately $341, 000,2/ Pan American _ unable to 


forecast future sales or revenues, 


17 The above figures are preliminary and unaudited. 


Exhibit No, PA-18 j Pan American's een Funds To - 
Page 1 of 1 page Be Used In Developing Teterboro 


And Republic Airports 
(Butler's Request No. 11) 
| 
Teterboro Airport | 


The details of Pan American's contemplated con- 
struction costs for Teterboro Airport are in general 
set forth in Part V of Exhibit PA-7 - Development 
Plan for Teterboro Airport. The details are shown 
in Table 19A, B, C, D, E and F from pages 54 through 
59. It is recognized that those projections ah for 
the years 1966 through 1970; however, in general Pan 
American has in mind the same general construction 


program for the first five years of operations | of 


Teterboro Airport. Necessarily, increased costs of 
construction over the past two years may vary the con- 


struction program. Additionally, new construction or 
ET TIS OETA SETS | 
modification cf existing facilities will be dependent 


upon demand by users, | 
Republic Aviation Airport | 
Pan American has no current plans for expenditure 
of capital funds for Republic Aviation Airport (See 
| 


BxPA— 7 ie 
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Exhibit No. PA-25 
Page 1 of 4 pages 


General Description of Pan American's 
Plans For The Development Of A Man- 

hattan Stolport And East River Heli- 
ort 


(Bureau's Request No. 13) 
(AOPA's Oral Request) 


I.  Stolport At 59th Street On The Hudson River 


On October 26, 1967 Pan American entered into a 
Letter A ith th ilroad 


Company under which, subject to a definitive agree- 

nent, Pan AneTiGan WOULD Lease EOE TSS Toe 

Central certain property consistin of 50,000 square 
feet of filled and unfilled land immediately east of 
the bulkhead line and approximately 1,316,000 square 
feet of underwater property immediately west of the 

bulkhead line on the Hudson River in the vicinity of 
60th Street in the City of New York. The definitive 
on the property and the term of the lease would be 


for a period of 50 years with Pan American having an 
a en ae 


option to purchase the rights, title and interest in 
a ee 


_ the property. 


Various conversations have been held with repre- 
eee 


sentatives of the Denariment of Marine and Aviation 


of the City of king toward an arrangement 


under which Pan American would exercise its option 
to purchase the above-mentioned property. whe discuss. 
sions contemplate that the property would be deeded to 
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the City of New York and Pan American would see 


and operate the Stolport for the City of New York. 


It is further contemplated tha 
; : 457 se ath 


to the Federal Aviation Administration for a grant of Federal 
LL 


funds under the Federal Airports Act, to the State|of New 


York for a grant of funds as autho d the Transporta- 


tion Capital Facilities Bond Act, and that funds not available 
Se I aaa 


through ¢ © sources would be su the City of New 
ork and Pan American, | a 
| 


The proposed operations of the Stolport would be to 


maximize the immediate relief of airspace and airport conges- 


1rby the use of the Stolpor d r 


skattie service between the Stolport_and the general aviation 

It is contemplated that the Stolport would be a two- 
deck structure running 2,200 to 2,400 feet north to south and 
extending initially 350 feet out into the river, The lower 
level would be for cabs and automobile parking. aL flights 
would be to the north and south making it unnecessary to fly 
over any populated area during take-off or landing, 

The first plane expected to be employed would be the 
de Havilland Twin Otter, a two engine turbo prop that can Cary 
18 passengers and take-off or land in about 1,000 feet. Con- 
struction would not be completed until 1970 or later. 


The entire matter continues under discussion, 


II. 
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and no agreement has yet been reached, 


Heliport! At 60th Street In The East River 


Pan American entered into a Memorandum Agreement 


with the City of New York on January 2, 1968 under 
which, subject _to a definitive lease agreement Pan 
American would lease a water front site Ot 

ip _the Fast Riven for ibenoperation of 2 heliport, The 
operation of the heliport would be subject to receiv- 
ing all appropriate approvals by city and other agen- 
cies having jurisdiction, Pan American's interest in 


the site is to establish a light helicopter heliport 


as a public facility to provide for midtown helicopter 


connections with Teterboro, Republic and Westchester 
general aviation airports and with the major jetports, 


The site is an unused bulkhead area with macadam sur- 
face and Pan American plans to construct a small termi- 
nal and provide all necessary facilities, Adequate 
auto parking facilities are availabie,. 

It is anticipated that the heliport would be op- 
erated during the day approximately from 8:00 AM to 
8:00 PM, Light helicopters of the Bell Jet Ranger 
type and Fairchild Hiller 1100 type will be used, 
These machines have a loaded gross weight of approxi-. 
mately 3,000 lbs.; have an over-all length of approxi- 
mately 40 feet, and carry a pilot and four passengers, 


The Federal Aviation Administration has certified the 
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Site for use by this type of eguipment, It) is anti- 
| 


cipated that during the first vear, operations will 
develop to approximately 20 - 30 landings per day. 


All approaches to and departures from the areas will 


be directly over the river with no over-flying the 
immediate area. | 

The heliport will be operated as a public heli- 
port and will be available to any qualified and auth- 
orized helicopter opereeon to be used under) such 
regulations as may be established by the regulating 
authorities, | 
Pan ‘American has no additional plans for operation 
of airports in the New York area other thanias set 


forth above, 
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Exhibit No, PA-27 
Page 1 of 4 pages 


Examples Of Diversification By 
Other Companies In The Airline 
Business 


American Airlines | 

a) Aviation related activities: 

1. Sky Chiefs - a subsidiary operating restaurants in 
air terminals. 


| 
2. Air Data Center, Inc, - a subsidiary operating a 


reservations computer center, 


Nonaviation activities: 


1, Heritage Inns, Ine,, a subsidiary. 


Braniff 
a) Nonaviation activities: 
1, 80.9% of Braniff is owned by Greatamerica Corp., 
a firm engaged in insurance and banking through a 
number of other subsidiaries, 

Braniff and its parent, Greatamerica Corp., will 
enter the hotel business in a venture with Peruvian 
bankers under which four (4) hotels will be construct- 
ed. The Company also plans a restaurant-night club, 
beach club and market place in Lima. 

Continental 
a) Aviation related activities: 
1. Maintenance and Engineering Division - offers serv- 
ices to airlines and corporate aircraft. 


2. Continental Air Services, Inc. - a subsidiary provid- 


ing passenger and cargo services in Laos and Thailand, 


including ground services. The Company announced 
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(Aviation Daily February 1, 1968) it was seeking 

other industries for Continental Air Services to 

develop, one of which might be textiles, 

3. Air Micronesia - a joint venture with Aloha Air-~ 
lines and United Micronesia Development Associa- 
tion: formed to provide air services in the Pacific 
Trust Territories. 

Nonaviation activities: 

1. Fox Overseas Theater Corp. - Formed as a joint 


venture between Continental Air Services, Inc, - 


Trans -Caribbean 


2) 


Nonaviation activities: | 


i. 
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National General Corporation for building and 
| 


operating motion pictures throughout the world, 
| 


Formed a joint venture with Lockheed Aircraft 


Service Corp., Hyatt Corp. of America and Herman 
Fong to build a goercom hotel on Guam, to be opera- 
ted by the Hyatt Corp. | 
Formed a joint venture with Inter-Island Resorts Co, 
which will invest more than $10 million to build or 
purchase hotels in the Hawaiian Islands, 
United Micronesia Development Association - engaged 


in the copra business in the: Trust-Territories of 


the Pacific. : | 


Transportation Communications of America, Inc. - a 


subsidiary owning and operating radio stations and 2 


Spanish language newspapers. 


D.C. Transit System - owns and operates bus lines. 


International Railways of Centro America| - a sub- 


sidiary owning and operating a railway in| Central 


America. 


| 
| 
TCA Realty - a subsidiary. | 
| 
| 


TCA Corp. - a subsidiary. 
; | : 
Interamerican Railway and Industrial System - a sub- 
| 
sidiary investing in business ventures in Central 


America, 


Northeast Airlines 
a) Nonaviation activities: 

1. 85.7% of Northeast stock is owned by Storer Broad- 
casting Co, which owns and operates radio and tele- 
vision stations, 

Piedmont 
a) Activities related to aviation: 

1. Maintenance and Engineering Dept. - conducts a fixed 
base operation for business aircraft. 

2. General Aviation Division - distributor of Beech air- 
craft and parts and provides flight training, charter 
and air taxi service. 

3. Central Piedmont Aero Division - distributor for 
Piper Aircraft. 

Allegheny 
a) Nonaviation activities: 
1. Allegheny Ventura Corp. - a subsidiary owning sev- 
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eral; subsidiaries engaged in car rental business. 


Frontier 


a) Nonaviation activities: 


1. This airline is a subsidiary of RKO General which 


is engaged in operation of radio and TV stations, 
outdoor advertising. RKO General, in turn, is a 
subsidiary of General Tire and Rubber Co. which 
manufactures and distributes tires, tubes, chemicals, 
plastics, rubber, metal and athletic products through 


a number of subsidiaries, 
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| 
Activities related to aviation: | 
1. RKO General also manufactures aircraft tires, and 
tubes, and through Aerojet General manufactures 


rockets and propellants. 


| 
| 
1, Hilton International Co, - a wholly-owned subsidiary 


Nonaviation activities: 


operating hotels throughout the world. 


Source: Moody's Transportation Manual ~ September, 1967 
Moody's Industrial Manual - June, 1967 | 
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Exhibit No, PA-R-6 
Page 1 of 3 pages 


Letters From Butler Aviation 
And An Internal Memorandum 


(Re: Ex. BA-508) 


BUTLER aVieanon 


BUTIEM AVIATION GuMeany 


Executive offices: 29 Broadway. Naw York, Now York 10006 /| telephone: BOwkng Green 9-1400 £5212 


October 27, 1967 vice PRLS, & GENT. COUNGEL 


meres CET SO C7 
| 
nrefodp My ES NPS AGS 
JAM JIC JOS dMcC 
’Mr. Alvin P. Adams RSF JOB WES AHK on 
Vice President | 
can World Airways, Inc. 
200 Park Avenu 
New York, New York 10017 
| 
| 
Dear Al: | 
| 
In light of our recent conversations about Pan American's | 
leases of the Teterboro and Republic airports and the exchange of letters 
between us last summer about the possibility of Butler's establishing an 
operation at Teterboro, I thought it advisable to clear up a possible mis- 
understanding regarding our concern with the Pan American leases. 


We are principally concerned about the entry of Pan AraRAGaD ra Oh 

a scheduled air carrier, into the ‘Of operating airports which | 
| 
| 
| 
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Senie-cencia) aviation aircrart. We are also troubled about Pan American's 

urther penetration of the general aviation s Tes and service Industry . Of 
course, We-aTso Teel compolled to protect our investment at LaGuardta rete 
SS leoparaized by diversion of business aircraft fromthat 
airport. 

———, 


I think that you will agree that the possibility of Butler's operating 
at Teterboro is an entirely separate issue from our participation in the Civil 
Aeronautics Board proceeding with respect to the leases. We may find itin 
our mutual interest to discuss the former issue (a Butler facility at Teterboro) 
at some point in the future, but for the time being, I do not think such dis- 
cussions would be fruitful. 


Sincerely yours, 


‘AVIATION COMPANY 


Paul S. 


D, 
ecevnes President 
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l CUTLER aviIenon 


PUTLER AWAT.0% Comoran 
Exucutive offices: 29 Broadway. New York, New York 10006 / telephone: BOwling Green 9-1400 3 212 
Juno 13, 1967 
( CONFIDENTIAL . . 


~~ acaives 
. : : atin P, ADABS 


Mr. Alvin P. Adams 

Vice President 

200 Park Avenue F 
New York, New York 10017 WN. & HALAB‘ 


. 


Dear Al: 


will co our telephone conve 0; week 
t : ji : cgotiating operat: 
tights for . cility at with Pan American 


oF. irways, Inc. 


This year Butler Aviation will be adding five or six new facilities 
to our network of bases. W. like to explore fu $ Sib; 
é or operation at Tctcri - As you may know, Butler 
is aviation's largest line service company. In recent years, we have 
also expanded considerably our maintenance and avionics capabilities. 
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We believe that we can add substantially to the development of 
Teterboro as a major general aviation airport in the Metropolitan New 
York aroa, and would‘be pleased to meet with you to discuss our interest 
in greater detail. ; oat | 

| 
Sincerely yours, 


. oe (im COMPANY 
| 
| 
| 
I: 


m Vaul-6 “Dopp 
sf: President 
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| ie ee Re oo eee | On ef 


Wersen date Mee T 6 mere TN ME te Aten Orde 


June 21, 1967 


N. E. H, 


* In view of J. T. T.'s conversation 
with Henry DuPont, what suggestions do you 
have? 


Auvin P. Adams | : 
hs 
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PAN AMERICAR 


WORLD AIRWAYS, INC. 


CAB Docket 19045, et al. Exhibit No. PA-R-7 ; 
= Page 1 of 2 pages = 


Letter From Atlantic Aviation Corporation 
To National Aviation Trades Association 


(Re: Ex. BA-1) 


December 8, 1967 


Mir. Frank Kingston Smith 

Executive Directur 

National Aviation Trades Association 
1346 Connecticut Avenuc, N. W. 
Washington, D. C. 20036 


Dear Khir. Smith: 


T have Just read National Aviation Trades As.-uclation's Motion 
before the Civil Acronautica Board (Docket Nos. 19045 and 19046) ta 
the mattcr of Application of Pan American World Airways, Inc. and 
wish to\comment thercon. However, before I touch upon this matter 
I wish to suggest that in mattcrs such as this Motion that you request 
perniission to use the namc of our Company. Although the Motion 
docs not specifically statethat Atlantic Aviation Corporation endorsed 
your Motion, it docs 60 imply and I would like to point out that Iam 
aot in complete agreement. 


NATA haps clearly stated its position in the Motion, It points out, 
that the authorization to Pan Aincrican to lease certain general aviation 
airports in the New York ilctropolitan area would "result in unreasonable 
restriction of trade, unjust discriminations, ctc., etc.". It also states 
that such leases of airports to Pan Am would permit them to disburse fuel 


73 


and render other services customarily provided by "#call companica 
engaged in this business". It further states that as aa operator of airports 
Pan Am would be in dirdct competition with SEES companics providing 
similar services. 


As you may know Atlantic Aviation has been a tenant of the Bees of 


New York Authority oa Teterboro Airport since 1945, During recent 
months Atlantic Aviation has conducted acyotlations wi an American 
W a ALSWe Ve pebetedbbhbttent one = COU ILE bate eoptiiey and use of modicrn 


Mr. Frank K. Smith * Uecemnber 8, 1967 


mercly indicate that itis 


T have failed to recoguise aayaiag in Pan Am's actiong hoe far to 
cause me to fecl uncasy about our future as a tenant of Pan Am on 
Teterboro Airport. 


| 
Another point of intercat to me is Pan Am's intent to prohibit the 
use of Teterboro Airport for certificated route carriers. It strikes me 
that their interest is one of maintaining an airport primarily for the use 
of general aviation airplanes. I fail to see why we should object to this. 
| 


You know as wellas I, Frank, that many of our metropolitan airports 
are reaching a point of dangerous saturation. We also know that this 
condition was not brought about by the doubling, tripling or quadrupliag of 
the number of air-carrier airplanes. It was was peowees about ani the! wonder fully 
rapid growth of gencral aviation, : t 


that these solutions can be found, but only if we work together in “ group 
effort to find them, 


I think it's about time that all of us in the aviation industry top 
cursing the darkness and light a few candles. | 


Sececele 
ATLANTIC AVIATION ConrorsazoN 


W. E. Richards 
Prosident 
WER:ch 
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AB Docket 19045, et al. : 
% nee SE ee Page 1 of i page 


Butler Aviation 


Constructing A Stolport 


‘SECOND STOLPORT | 
'1S PROPOSED HERE 


‘Butler Aviation Wants to 
Build Strip Near Battery 


t e 

A proposal to build a landing 
‘strip for STOL (short take-off; 
jand landing) planes just east of 
ithe Battery has been made to 
ithe city by Butler Aviation. 
| The company, venich services 
iprivate planes at numerous air- 
‘ports, including La Guardia, 
made its proposal before the} 
jdisclosure on Wednesday that! 
state and city officials were 
iMegotiating with Pan American; 
iWorld Airways to develop a; 
|$20-million facility for such air- 
jcraft in midtown. 
!. The Pan Am strip would ex-) 
tend just off the shore of the 
Hudson River from 59th to! 
68th Street. | 

Experts familiar with the ne-| 
gotiations do not believe the 
plans are incompatible. They 
suggest that a network of 
stolports may well be devel- 
oped around the metropolitan 
‘area within about five years. 

The STOL plane generally 
fills needs between those filled 
thy the conventional fixed-wing 
jplane and those filled by the 
{VTOL (an acronym for vertical! 
take-off and landing) plane. 
\The helicupter is the most 
familiar example of a VIOL 
= 


Slower Than Jet 


The STOQI. plane tends to hei 
‘slower than a conventional] 
splane and much slower than a 
jet airliner hut it is faster than 
‘a helicopter: It is able to use a: 
field much smaller than the 
strip that a jetliner needs. But’ 


‘wings that provide the extra 


Is Interested In 
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it needs more room than a heli- 
copter, 

An advantage over the heli-| 
copter, in addition to speed, is; 
that the STOL is easier to 
maintain. 

STOL planes have outsized 


lift needed to get into the air 
after a short ground run. How- 
ever, the outsized wings mean 
extra wind resistance as speeds| 
pick up, and this limits the; 
maximum speed that can be 
attained. 


Retractable Flaps 


Such planes usually have 
large retractable flaps that add! 
further to the wing surface at 
slow speeds. And there are} 
other movable wing segments) 
whose primary functions are 
to smooth air flow and prevent; 
stalling when the plane is: 
flown at slow speeds and a! 
high nose-up angle. | 

By itself, the ability to make} 
a short take-off and landing; 
is not enough to classify a 
plane as a STOL., as the term 
is commonly employed. The bi- 
planes of World War I needed 
only small fields, but the high- 
est speed attainable on such| 
planes was low. | 

The true STOL plane is one 
that can not only fly slow 
enough to use relatively small! 
fields but, once in the air, can 
attain a relatively high speed. 
France’s four-engine 60-passen- 
ger Breguet can make a low- 
speed take-off in 1,800 feet and} 
then cruise at 285 miles an 
hour. * 


oe — —- 
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CAB Docket 19045, et al. Exhibit No, PA-R-20 
Page 1 of 2 pages 


Airports Used By General Aviation 
In The New York Metropolitan Area 


(Re: Exs. BA-3, BA-) 


The limitation of general aviation airport availabil- 


ity to areas within 10 miles and within 20 miles of Manhattan 
duly limiting when considering ai roma to the 
New York Metro e 


Westchester County (White Plains) Airport, located 26 


miles from Times Square, accommod 
| 


operations during the calendar year 1966, 136,061 of these 
- general aviation operations were itinerant operations, the largest 
number of such operations handled by any airport, including the 
Port Authority airports, in the greater New York Metropolitan 
<2Ne2, Westchester County Airport is an all-weather airport 
with instrument landing facilities and runways up to 6,550 feet 
in length. ae | 
: Machrtmr. (Islip) Airport, located 40 miles from Times 
Square, accommodated more total ponenal aviation operations than 


any other airport, including the Port Authority airports, during 
#ne_ calendar year 1966, MacArthur handled a total af 303,169 
general aviation: operations, of which Saleae were itinerant 
operations, during the calendar’ year 1966, MacArthur is an all- 


weather airport with instrument eS facilities and runways 


oD) to 5,032 feet in length. 
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Morristown Municipal Airport, located 23 miles from 


Times Square, accommodated 156,975 general aviation operations, 
67,883 of which were itinerant, during the calendar year 1966, 
At this time Morristown has limited instrument facilities and 
runways only 4,000 feet in length. Plans have been made, how- 


ever, for the extension of Runway 5-23 to 6,000 feet with , 
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Airports Used By General Aviation 
In The New York Metropolitan Area 
jase te SA AOE ed lee a 


(Re:Exs, BA-3, BA-4) 


provision of instrumental landing facilities. This airport, upon ¢# 
completion of these improvements, will offer a general aviation 
potential comparable to Teterboro, Westchester or Republic Airports 
The recently announced New York Metropolitan Transporta- 
tion Authority program for improved general aviation facilities 
in the State of New York includes plans for the improvement of 
Spring Valley Airport (Rockland County), located 24 miles from 
TimesSquare. This improvement program poncemntates runway exten- 
sion to 5,000 feet and installation of appropriate navigational 
facilities. The addition of this airport will contribute signi- 
ficantly to general aviation capacity in the New York area, 
The Tri-State Transportation Committee report of May, 
1965 on General Aviation stated thet outside of a 10-mile radius 
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but within a 20-mile radius of Times Square, three additional 
general aviation airports were available, all located in New Jersey 
These airports are Linden, Caldwell-Wright and Totowa-Wayne, If 
the 20-mile radius is extended to 30 miles, there are seven addi- 
tional airports in New Jersey (Lincoln Park, Towaco, Hanover, 
Summerset Hills, Hadley, Preston and Red Bank) and three addition- 
al airports in New York (Christie, Ramapo Valley we Zahns), ; 


Source: Statistical information from FAA Air Activity 
Report for calendar year 1966, pe ines 


579 


os 


TAPA 9167- 


AGREEMENT FOR 
OPERATION OF TETERBORO AIRPORT 
between 
PAN AMERICAN WORLD AIRWAYS, INC. 
and 
THE PORT OF NEW YORK AUTHORITY 


September 19, 1967 


Section 1. 
Section 2. 
Section 3. 
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Section 4. Personal Property 
Section 5. Fees to the Port Authority 


Section 6. Governmental Requirements 
Section 7. 
Section 8. 
Section 9 


Section 10. Assignment and Subcontracting 
Section ll. Condemnation 


Section Construction by the Airport Operator 
Section Additional Fees and Charges 

Section 

Section 

Section Return of Airport 

Section Notices. 

Section 

Section 

Section 


‘Section 


Section 


Section 
Section 
Section 
Section 
Section 


Section 


Section 29. No Interest in Real Property 


Section 30. Accident Reports -------------------- a ss 39 
Section 31. Brokerage ----------~------- aman enn = fa mam oveew am an an en 40 


Section 32. Non-Liability of Individuals 
Section 33. Remedies to be Non-exclusive 


Section 34. Cooperation of the Port Authority ---- 
Section 35. | 
Section 36. 
Section 37. 
Section 38. 
Section 39. 


Section 40. Federal Airport Aid 


Section 41. Approval Under Federal Aviation Act -- 
Section 42, Entire Agreement - 


Acknowledgments 


THIS AGREEMENT, made the 19th day of Seuconnes » 1967 
by and between THE PORT OF xEW YORK poe eae ance corres 
"the Port Authority") : : d : 


AMERICAN WORED AIRWAYS, INC. (hereinafter called "the Airport 
Operator") a corporation organized and existing under and by 
virtue of the laws of the State of New York and having an office 
at the Pan Am Building, New York, New York, 
WITNESSETH, That: | 
WHEREAS, by Chapters Forty-three and Right Hundred and 
Two, respectively, of the Laws of New Jersey and ve Laws of 
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New York of 1947, as amended and now in force, said two states 
have authorized the Port Authority to improve, develop, operate 
and maintain air terminals; and 


WHEREAS, pursuant to the aforementioned statutes and 
Chapter 81 of the Laws of New Jersey of 1949 the Port Authority 
acquired and is now the owner of the public air terminal located 
in the Boroughs of Teterboro, Moonachie and Hasbrouck Heights 
and the township of Lyndhurst, County of Bergen and State of 
New Jersey; and 


WHEREAS, the Port Authority and the Airport Operator 
are agreed that the arrangement as herein provided for the 
continued improvement, development, operation and maintenance 
by the Airport Operator of the public air terminal as shown in 
hatching on Exhibit A-1, annexed hereto and hereby made a part 
hereof, will be in the public interest; and 


* WHEREAS, the Port Authority desires to have the said 
public air terminal operated by the Airport Operator as a public 
airport in accordance with the provisions of the aforementioned 
statutes and in compliance with all other applicable laws and 
regulations for the benefit of the public and for the benefit 

of the States of New Jersey and New York; and 


WHEREAS, the Airport Operator intends and agrees that 
the said public air terminal will be operated as a public airport 
pursuant to the aforementioned statutes and to this Agreement ; 


NOW, THEREFORE, for and in consideration of the re- 
spective promises and mutual agreements made by the parties 
hereto hereinafter set forth, the Port Authority hereby grants 
to the Airport Operator the right to operate and use and the 
Airport Operator hereby agrees to operate and use the said 
public air terminal as shown in hatching on Exhibit A-1, together 
with the buildings, structures, fixtures, improvements, runways, 
taxiways, roads, paved areas of every kind, facilities and other 
property of the Port Authority located or to be located therein 
or thereon and all buildings, structures, fixtures, improvements, 
runways, taxiways, roads, paved areas of every kind, facilities, 
additions and installations which may be constructed therein or 
thereon by the Airport Operator or others during the term of 
this Agreement, all of the foregoing being hereinafter collec- 
tively referred to as "Teterboro Airport" or "the Airport", upon 
the following terms and conditions, and it is hereby mutually 
agreed as follows: : 


Section 1. Term 


The term of this Agreement shall commence upon t 
date of notice by the Port Authority to the Airport Soectee 
that either the Runway 6-24 portion of the Runway and Taxiway 
Construction or the Runway 1-19 portion of the Runway and Taxiway 
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| 
Construction has been substantially completed by the Port . 
Authority pursuant to Section 22 hereof and shall, unless sooner 
terminated, expire on the last day of the month during which the 
thirtieth anniversay of the commencement date occurs|, 


Section 2. Operation and Use 


: shall operate and use the areas thereof as |here- 
inatter described for the following purposes only: | 
(a) The areas shown in[hatching and stippleton 
Exhibit B-1, annexed hereto and heréby made a part hereof, shall 
be used as a public aircraft landing area, as taxiways and road- 
ways, and for such other use as the facilities now provided at 
and existing on said areas were designed to accommodate. 


(b) The areas shown in hatching only on Exhibit B-l: 


(1) For the handling and accommodation of 
operators, crews and travelers arriving at or 
departing from the Airport by aircraft; | 

(2) For the storage, parking, maintenance 
and servicing of aircraft in covered and open 
areas; 


(3) For the sale, maintenance, repair, 
servicing, overhaul, conversion and modification 
of aircraft, and aircraft engines, assemblies, 
accessories and component parts; 


(4) For the storage of fuel and for the 
fueling of aircraft; 


(5) For the charter and leasing of aircraft; 


(6) For schools for the training of aero- 

nautical pilots, mechanics, repairmen, navigators, 

and dispatchers and other aeronautical personnel; 
| 


(7). For the storage, parking, maintenance, 
servicing and fueling of automotive vehicles, auto- 
motive equipment and other equipment owned or 
operated by the Airport Operator in connection with 
the operation of the Airport or by other persons 
using the Airport for other purposes authorized 
hereunder; 

(8) For the operation of stores, conces- 
sions and other consumer service activities, | 
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reasonably required for the accommodation of 
operators, crews and travelers arriving at or 
departing from the Airport by aircraft, and other 
persons doing business with or who are the guests 
of the Airport Operator or other users of the 
Airport; 


(9) For the fabrication, manufacture, 
testing or development of aeronautical products 
or aeronautical materials which will be used or 
installed in aircraft at the Airport; and 


(10) For all operational, administrative, 
office and other such related functions in connec- 
tion with the activities authorized hereunder. : 


(c) The areas shown in hatching and stipple on 
Exhibit B-l and the areas shown in hatching only on said 
Exhibit may, from time to time, be increased or decreased by 
mutual agreement cf the parties, in which event Exhibit B-1 will 
be revised accordingly. 
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(a4) The use of the Airport or any part thereof for 


industrial or manufacturing (except as provided in paragraph 
(by (9) above) or non-aviation activity is expressly prohibited but 
the foregoing shall not be deemed to affect contractual rights of 
others at the Airport existing at the commencement of the term of 


the Agreement. 


(1) aircraft operations within the Port of New 
York District by helicopter or“otmerniewly designed 
&ircrart—performinme like runctions, See 


(2) sightseeing flight operations, 


(3) single entity charter or leasing operations 
for use by the charterer or lessee and not for resale 
by the charterer or lessee to its members, employees 
or others, 


(4) all-cargo operations which are not conducted 
on a regularly scheduled basis, 


(5) flight training or aircraft demonstration 
operations, 
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(6) operations of air taxi operators as said 
classification of air carriers is established under 
ee 298 of 14 CFR (revised as of February 11, 1967), 
an ; | 

| 

(7) such other air taxi operations as may be 
mutually agreed upon by the parties. 

It is understood that the sale of passage and 
service for flights at other airports when in conjunction with the 
sale of passage on helicopters, or otherwise, is not prohibited. 

| 


(f) Any work involving run up of aircraft engines 
shall be performed in a place and manner that are compatible with 
sound levels at acceptable limits. 


Section 3. Care, Maintenarce and Repair | 


| 
(a) The parties have conducted a condition survey of 
all facilities and properties located at or on the Airport, with the 
exception of such facilities as are as of that date maintained by any 
agency of the federal government, which survey is attaches hereto as 
Exhibit C hereof. Prior to the commencement of the term hereof the 
parties shall bring such survey up to date and said updated survey 
shall be deemed to be Exhibit C. 


| 
(b) he Airport Operator shall have the right at any 
time during the term of this Agreement to demolish the facilities 
or structures listed in Subdivision B of Exhibit H as) said Exhibit 
is established pursuant to Section 23 hereof at its sole cost and 
expense, provided that such demolition does not contravene any oc- 
cupancy, lease, permit or contract and subject to the) provisions of 
Section 12 with respect to indemnities and insurance.| The Airport 
Operator shall give the Port Authority thirty days! prior notice of 
its intention to demolish any such structure. F 
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| 

(c) The Airport Operator shall assume through- 
out the term of the Agreement the entire responsibility for and 
shall perform all repair, rebuilding and maintenance whatsoever 
of the Airport, whether such repair, rebuilding or maintenance 
be ordinary or extraordinary, interior or exterior, partial or 
entire, foreseen or unforeseen, structural or otherwise, and 
without regard to the cause thereof, except that the Airport 
Operator shall not be required to repair or rebuild any property 
damaged or destroyed by casualty unless such casualty! is re- 
quired to be covered by insurance under Section 19, and with 
respect to the buildings and facilities covered by agreements 
listed on Exhibit H to the condition shown on Exhibit! C broadened 
to include any work to any of said buildings and facilities 
required to be effectuated by any of the occupants thereof. 
Without limiting the generality and application of the fore- 
going, the Airport Operator shall: 
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(1) At all times Keep in a clean 
and orderly condition and appearance the 
Airport and all fixtures, equipment and 
personal property which are located in or 
on any part of the Airport. 


2) Take good care of the Airport, main- 
taining the same at all times in good operating 
condition. Repairs, rebuilding and replacements 
shall be in quality and class not inferior to 
the original in material and workmanship. 


(a) The obligation of the Airport Operator hereunder 
shall not pertain or apply to facilities which are actually main- 
tained by agencies of the federal government. 


Section 4. Personal Property 


The Airport Operator shall have the right to pur- 
chase such of the equipment and personal property listed in 
ibit D hereto annexed and made a part hereof as may be 
available at the commencement of the term of the Agreement as 
the Airport Operator may select by notice to the Port Authority prior 
to the commencement of the term of the Agreement. 


Section 5. Fees to the Port Authority 


A. Fee Obligations 


The Airport Operator agrees to pay to the Port 
Authority the following fees: 


(1) Basic Fee 
(a) The sum of Three Hundred Twenty 


Thousand Dollars and No Cents ($320,000.00) 
for the first year of the term; . 
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((b) The sum of Four Hundred Forty-eight 
Thousand Dollars and No Cents ($448,000.00 
for the second year of the term; : 


‘(c) The sum of Five Hundred Seventy-six 
Thousand Dollars and No Cents ($576,000.00) 
for the third year of the term; 


(ad) The sum of Six Hundred Thousand 
Dollars and No Cents ($600,000.00) for the fourth 
year of the term; 


| 
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(e) The sum of Six Hundred Forty Thousand 
Dollars and No Cents ($640, 000.00) for the a 
year of the term; 

(f) The sum of Six Hundred Sixty-four | 
Thousand Six Hundred Forty Dollars and No Cents 
($664,640.00) for each spececene year of the 
term. 


(2) Percentage Fee 


eY ereof in excess 0 
No Cents ($5, ,which amount is herein- 
after referred to as “the” “annual exemption amount, 
provided, however, that as required by the context 
or circumstances, the term “annual exemption amount” 
shall mean the annual exemption amount as originally 
fixed herein, or in the case of abatement and/or 
proration, the annual exemption amount as reduced 
by the operation of the abatement and/or proretion 
provisions set forth in this Section 5. 

The term "gross receipts" as used in this 

Agreement shall include all monies paid or payable 
to the Airport Operator for sales made and fo1 
services rendered or agreed to be rendered atjor 
from the Airport regardless of the time or place of 
receipt of the order therefor, and for sales made 
and for services rendered or agreed to be pemtere 
outside the Airport if the order therefor is received 
at the Airport, the charges, rentals, fees and other 
payments of whatever kind or nature paid or payable 
to the Airport Operator under any lease, sublease, 
permit, license, or any other agreement, oral!or 
written, relating to the Airport including those listed 
in Section 23 hereof, all landing, parking and other 
fees and charges paid or payable to the Airport Operator 
from any user of the Airport, revenues from or payment 
for the sale or delivery of petroleum or other products, 
and any other revenues of any type arising out of or in 
connection with the Airport Operator's services and 
operations at the Airport, including its crete ion 
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thereof, proviaed. however, that any taxes im+ 
posed by law which are separately stated to 


and paid by customers of the Airport Operator | 
and directly remitted by the Airport Operator | 
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to the taxing or to a tax collecting authority, 
shall be excluded therefrom, and provided, further, 
that there shall be excluded from gross receipts 
monies paid or payable to the Airport Operator 

from its sale of aircraft and from sales by it of 
aircraft engines, assemblies, accessories and 
component parts, and provided, furthermore, that 
monies paid or payable to e Airport Operator 

from the sale of passage and service for scheduled 
flights at other airports when in conjunction with 
the sale of passage on helicopters or otherwise 
shall be excluded from gross receipts and that the 
total direct delivered cost including liability 
insurance (not including overhead or other indirect 
cost) to the Airport Operator of any aviation 

fuel or oil products sold by the Airport Operator 
at the Airport shall be excluded from gross 
receipts, it being furthermore understood that 
there shall be subtracted from gross receipts 

for each annual period an amount equal to (a) 
amortization or depreciation on a 20-year straight 
line basis(or on the basis of the useful life if 
less than twenty years determined under sound account- 
ing practice) on all of the Airport Operator's capital 
investment in the Airport or facilities thereon other 
than the Non-deductible Portion of such capital 
investment as hereinafter defined, and (b) interest 
on the unamortized portion of such capital investment, 
for such annual period, at the rate of 7% per 
annum. The Non-deductible Portion of the Airport 
Operator's capital investment shall be capital 
investment in (a) public common usage facilities, 
such as runways, taxiways, ramps, apron areas, 
roadways and terminals except paid parking lots 
and except any part of any terminal or other 
building in which are located consumer services 
such as restaurants, shops, newsstands and the 

like and which are customarily leased to 

and operated by a concessionaire, and (b) 
structures and facilities occupied by the 

Airport Operator or by an entity owned by 

the Airport Operator or in which the Airport 
Operator has a majority or controlling voting 
interest which structures and facilities do 

not produce gross receipts for the purposes 

of this Section 5A.(2). If any entity 

at the Airport which is owned by the Airport 
Operator or in which the Airport Operator has a 
najority or controlling voting interest performs 
any sales or services, the monies received or receiv- 
able by said entity pro tanto to the extent of the 
Airport Operator's ownership, voting or beneficial 


87 


588 


interest, whichever is the greatest, and not the 
amounts paid or payable to the Airport Operator by 
said entity, shall be deemed to be a part of the 
gross receipts hereunder as if the same were the 
gross receipts of the Airport Operator if the same 
would be gross receipts of the Airport Operator if 
received by it, provided, however, that if yhe 
amounts paid or payable to the Airport Operator 
by said entity are greater than the aforesaid 
amount, said amounts and not the amount as computed 
above shall be includable in gross receipts. 


The term "annual period" as used in this 
Agreement shall mean the twelve-month Dee commenc- 
ing on the date of the commencement of the term of 
this Agreement and each of the twelve-month periods 

- commencing on the anniversaries thereof except that 
if the commencement date of the term of the letting 
shall be a day other than the first day of the calendar 
month, "annual period" shall mean the twelve calendar 
months commencing on the first date of the calendar 
month following the month in which the commencement 
date shall fall (and each of the twelve-month periods 
commencing on the anniversaries thereof) and the 
period from said commencement date to the end of 
the calendar month in which the commencement date 
shall fall shall be included in the first annual 
period. | 


| 
The computation of the percentage fee for 
each annual period or a portion of an annual period 
as herein provided shall be individual to such 
annual period or such portion of an annual period 
and without relation to any other annual period or 
any other portion of an annual period. 


(3) Equipment Price 


The Equipment Price in the amounts as set 
forth in Exhibit D as to the property selected by 
the Airport Operator. 


B. Time of Payment and Computation of Amounts 


| 
(a)(1) The Airport Operator shall pay the basic 
fee in advance in equal monthly installments’ commencing 
on the commencement date of the term of the Agreement, 
and on the first day of each and every month there- 
after, provided, however, that if said commencement 
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date shall be other than the first day of the month, 
the basic fee for the portion of the month in which 
said fee obligation is effective shall be the monthly 
installment prorated on a daily basis using the 
actual number of days in said month. 


(2) |The Airport Operator shall pay the annual 
percentage fee as follows: on the last day of the 
first month following the commencement of each 
annual period and on the last day of each and 
every month thereafter including the month following 
the end of each annual period, the Airport Operator 
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shall render to the Port Authority a sworn statement 
showing its gross receipts for the preceding month 
and its cumulative gross receipts from the date of 
the commencement of the annual period for which the 
report is made through the last day of the preceding 
month; whenever any such statement shall show that 
the cumulative gross receipts for that annual period 
are in excess of the annual exemption amount, the 
Airport Operator shall pay at the time of rendering 
the statement an amount equal to ten percent (10%) 
applied to such excess and shall thereafter on the last 
day of each month during that annual period and the 
month following the end of that annual period pay an 
amount equal to ten percent (10%) applied to the 
gross receipts of each subsequent month during that 
annual period. At any time that the annual exemption 
amount is decreased by abatement as herein provided 
so that there is an excess of gross receipts as to 
which the annual percentage fee has not been paid, 
abe ee shall be payable to the Port Authority on 
emand, 


(3) -The Airport Operator shall pay the equip- 
ment price on the commencement date of the term of 
the Agreement with respect to each item of property 
as shall have been selected by the Airport Operator in 
the fixed amounts pertaining thereto as set forth 
in Exhibit -D. : 


C. Abatement 


In the event that the Airport Operator shall 
at any time by the provisions of this Agreement 
become entitled to an abatement of the basic fee, 
the abatement of the basic fee shall be made on 
an equitable basis giving effect to the amount, 


| 
| 
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| 
quality and character of the space, the use of which 
is denied the Airport Operator as compared with the 
entire Airport. Whenever the Airport Operator shall 
be entitled hereunder to an abatement of the basic 
fee, the annual exemption amount shall be reduced 
proportionately to the reduction of the basic | fee. 


| | 
D. Place of Payments | 


All payments under this Agreement shall be 
made at the office of the Treasurer of the Port Authority, 
111 Eighth Avenue, New York, New York, or at such other 
office in the Port of New York District as may be here- 
inafter substituted therefor by notice to the Airport 
Operator. 4 


Section 6. Governmental Requirerients 


The Airport Operator shall secure,| or cause to 
be secured, without cost or expense to the Port Authority 
from all governmental authorities having jurisdiction, all 
applicable licenses, certificates, permits or lother author- 
ization and any and all renewals thereof, and ghall observe 
comply y eva exe e e_provisio 


RELZ tion wWSe ADF pasptenance of the Airport, or any part 
thereof, or any activity conducte ereon, provided, however, 
that the foregoing shall not require the Airport Operator to 
secure any such license, certificate, permit or authorization, 
or to comply with any law, rule, regulation, order or ordinance 
if the activity which is the subject thereof or to which it 
pertains, is not undertaken or is discontinued, and such 
omission or discontinuance of any such activity does not con- 
travene the obligations of the Airport 

Agreement, and vided, further, the 

as and 2 


in mee Y DC= 
b owner it shall epply ror sate TLsoe se 
> being agreed that any cost, expense or liability 
pplying for or in complying with said license or permit 
shall be at the sole cost, expense and risk of the Airport 
Operator, except where such liability is caused by the sole 
fault of the Port Authority. It is understood) further, that 
to the extent the foregoing shall apply to the operation, use 
and maintenance of the Airport as encompassed in existing 
agreements defined in Section 23, the Airport erator shall 
enforce compliance with such requirements to the extent pro-= 
vided by such agreements and as to any future subcontracts or 
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agreements referred to in paragraph (c) of Section 10 hereof 
Airport Operator shell insert provisions in its subcontracts 
agreements requiring compliance therewith and shall enforce 
compliance with such provisions. The foregoing provision is 
not to be construed as a submission by the Port Authority to 
the application to itself of such requirements or any of them. 


Section 7. Rules and Regulations 


tached hereto, merked Exhibit E and made a part hereof 
e th Regul as encement 
the torm Ofestiel cameo c 5 en Dp Rh el=Tomm en, 
= ions at 


fe and effic 


jed,_mod additions 
Ripbesmand regulations may be Bromus fe. ed ime to tame by the Port, | 
Authority with the consent of the rpor Ps e rpor 
eR 


a for in Rules 
No} s or 
the Port Authority. The Airport Operator sha d 
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business with it with respect to the Airport to observe and 
obey such Rules and Regulations. The Airport Operator ma 
promulgate such additional rules and regulations relating to 
AoW To\t4 a see meprammenaem aseverecee een one ratLoans2 he Airpo oe “ 
BOle dement mm be required for such purposes, provided 
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Section 8. Indemnity; Liability Insurance 


(a) The Airport Operator shall indemnify and 
hold harmless the Port Authority, its Commissioners, officers, 
employees and representatives, from all claims and demands of 
third persons including but not limited to claims and demands 
for death or personal injuries, or for property damages, aris- 
ing out of the operation or use of the Airport by the Airport 
Operator or out of any other acts or omissions of the Airport 
Operator, its officers and employees on the Airport or out 
of the acts or omissions of others on the Airport with the 
consent of the Airport Operator. 


(bd) In addition to the obligations set forth in 
paragraph (a) of this Section and all other insurance required 
under this Agreement, the Airport Operator in its own name as 
assured and naming the Port Authority as an additional insured 
shall maintain and pay the premiums during the term of this 


91 


~ | 
Agreement on a policy or policies of comprehensive general 
liability insurance broadened to include or equivalent separate 
policies covering aircraft liability under the standard air- 
craft liability policy and airport operator's liability under 
an airport liability policy none of the foregoing to contain 
care, custody or control exclusions, and providing! for coverage 
in the following limits: $25,000,000 per occurrence, liability 
and property damage under all said policies; $5,000,000 on 
property damage to aircraft in the care, custody or control of 
the Airport Operator. 

(c) As to the insurance required by the provisions 
of this Section and Section 12, a certified copy of each of the 
policies or a certificate or certificates evidencing the exist- 
ence thereof, or binders, shall be delivered to the Port Au- 
thority. As to insurance required by this Section delivery 
shall be made at least fifteen (15) days prior to the commence- 
ment of the term of the Agreement and as to insurance required 
by Section 12, delivery shall be made at least fifteen (15) 
days prior to the commencement of any work covered thereunder. 
In the event any binder is delivered, it smll be replaced within 
thirty (30) days by a certified copy of the policy jor a certifi- 
cate. Bach such copy or certificate shall contain a valid 
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| 
ion or endorsement that the policy may not be cancelled, 
Rerminateds changed or modified without giving fifteen (15) 
days' written advance notice thereof to the Port Authority. 


. Each such copy or certificate shall contain an additional en- 
dorsement providing that the insurance carrier shall not, 
without obtaining express advance permission from the General 
Counsel of the Port Authority, raise any defense involving in 
any way the jurisdiction of the tribunal, the immunity of the 
Port Authority, its Commissioners, officers, agents or employees, 
the governmental nature of the Port Authority or the provisions 
of any statutes respecting suits against the Port Authority. 
Any renewal policy shall be delivered to the Port Authority at 
least fifteen a5} days prior to the expiration of each expir- 
ing policy, except for any policy expiring after the date of 
expiration of the term of this Agreement. The aforesaid 
insurance shall be written by a company or companies approved 
by the Port Authority, the Port Authority agreeing not to with- 
hold its approval unreasonably. 


Section 9. Various Obligations of the Airport Operator 


(a) In the performance of the Airport Operator's 
obligations hereunder and in the operation and use of the 
Airport, all operations shall be conducted in an orderly and 
proper manner. | 


(ob) The Airport Operator shall take reasonable 
measures to keep the sound level of operations at the Airport 
within acceptable limits. 


(c) The Airport Operator shall not cause or per- 
mit to be caused or produced upon the Airport any noxious 
smokes, gases, vapors or odors. The creation of exhaust fumes 
by the operation of aircraft, helicopters or newly designed 
aircraft performing like functions, using internal combustion 
engines, or engines of other types which shall have been approved 
for operation at other Port Authority airports, and with respect 
to all such engines as long as they are being operated and main- 
tained in accordance with reco zed standards, shall not be a 
violation of this paragraph oe 


(ad) The Airport Operator shall not dispose of 
nor permit anyone to dispose of any aircraft waste material 
(whether liquid or solid) by means of the toilets, manholes, 
sanitary sewers, storm sewers or drainage systems at the Airport, 
unless such waste material is properly processed for disposal 
therein. 


(e) The Airport Operator shall not do or permit to 
be done any act or thing upon the Airport or any part thereof 
which may constitute an extra hazardous condition so as to in- 
crease the risks normally attendant upon operations of the type 
covered by this Agreement. The Airport Operator shall promptly 
observe, comply with and execute the provisions of any and all 
present and future rules and regulations, requirements, orders 
and directions of the National Board of Fire Underwriters, the 


593 


Fire Insurance Rating Organization of New Jersey, or of any other 
board or organization exercising or which may exercise similar 

- functions, which may pertain or apply to the Airport or any part 
thereof, and the Airport Operator shall, subject to and in ac- 
cordance with the provisions of this Agreement relating to con- 
struction by the Airport Operator, make any and all structural 
and non-structural improvements, alterations, repairs or rebuild- 
ing of the Airport or any part thereof that may be required at 
any time hereafter by any such present or future rule, regula- 
tion, requirement, order or direction. 


Section 10. Assignment and Subcontracting 


(a) The Airport Operator shall not sell, convey, 
transfer, assign, mortgage or pledge this Agreement or any part 
thereof, or any rights created thereby, provises, however, that 
the Agreement may be assigned in its entirety to any successor 
in interest to the Airport Operator with or into which the Air- 
port Operator may be merged or consolidated or to any entity 
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to whom the Airport Operator has sold all or substantially all 
of the assets of the Airport Operator, if the rem: ning or re- 
sultant corporation in the merger or consolidation or the pur- 
chaser in the sale has net worth and working capital at least 
equal to that of the Airport Operator immediately before the 
merger, consolidation or sale and rovided, further, that such 
Succeeding entity or purchaser executes and delivers to the Port 
Authority an instrument in a form satisfactory to the Port 
Authority assuming the obligations of the Airport Operator under 
the Agreement. 


The limited right of assignment granted in this 
paragraph shall not be or be deemed to be a waiver of the pro- 
hibitions hereof with respect to any other assignment by the 
Airport Operator or as to any assignment by the entity or pur- 
chaser to whom the Airport Operator may have assigned pursuant 
hereto. | 


(b) During the term of this Agreement, the Port 
Authority shall not sell the Airport or any part thereof unless 
‘pursuant to law. The Port Authority may transfer, assign, mortgage 
or pledge this Agreement but such action shall in no way relieve 
the Port Authority of its obligations and responsibilities under 
this Agreement. 


| 
(c) The Airport Operator shes not ente oto 

subcontrs or other APreetent fo he use or occupancy of 
Birport or any pa: paraat Without the prior mri tren wove 
Qt whe Fort Authority, which consent shall not be orea 

HG roa Tm my emo) game. Rz AA Yo DEV aYo ME aN esa To Might er g e Airpor 
Wperator and the party to such subcontrac or other BeeSSoment 
shall execute and deliver to e Fort Authority a consent 
agreement in the form Specified by the Port Avenarr ey At the 
request o EV ALYpo Uperavor, € Port Authority} shall 
enter into an agreement of lease in the form attached hereto 
as Exhibit F and hereby made a part hereof, with said party 
to any such subcontract or other agreement as specified above 
covering such tract or tracts of land at the Airport, includ- 
ing any facilities thereon or to be constructed thereon, ‘ 
providing for a rental of One Dollar ($1.00) and for such term 
and for such purposes as, Subject to Section 2 hereof, may be 
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contained in the subcontract or other agreement covering the 
same, it being agreed that any cost, expense or liability in 
entering into said agreement of lease or in complying with the 
terms thereof on the part of the Port Authority shall be at the 
sole cost, expense and risk of the Airport Operator, and the 
Airport Operator shall indemnify and hold harmless the Port 
Authority, its Commissioners, officers, employees and represen- 
tatives from all claims and demands ofthe lessee under any such 
agreement of lease and of third persons arising or alleged to 
arise out of or in any way connected with any such agreement of 
lease except such claims or demands which are based upon lack 
of title or authority in the Port Authority. 


(d) If the Airport Operator assigns, sells, 
conveys, transfers, mortgages, pledges or subcontracts in 
violation of paragraphs ta) or (c) of this Section or if the 
Airport or any part thereof is used by anybody other than the 
Airport Operator pursuant to written eement with the Airport 
Operator in violation of paragraph (c) of this Section, the 
Port Authority may collect the fees from any assignee, subcontrac- 
tor or anyone who! claims a right to this Agreement or who uses the 
Airport or any part thereof and shall apply the net amount collected 
to the fees herein reserved; and no such collection shall be deemed 
a waiver by the Port Authority of the agreements contained in 
paragraphs (a) and (c) of this Section nor an acceptance by the 
Port Authority of any such assignee, subcontractor, claimant or 
user as a person entitled to rights at the Airport, nor a 
release of the Airport Operator by the Port Authority from the 
further performance by the Airport Operator of the agreements 
contained herein. 


Section 11. Condemnation 


(a) In any action or other proceeding by any 
governmental agency or agencies for the taking for a public 
use of any interest in all or part of the Airport, or in case 
of any deed, lease or other conveyance in lieu thereof (all of 
which are in this: Section referred to as “taking or conveyance”), 
the Airport Operator shall not be entitled to assert any claim 
to any compensation, award or part thereof made or to be made 
therein or therefor or any claim to any consideration or any 
part thereof paid therefor, or to institite any action or pro- 
ceeding or to assert any claim against such agency or agencies 
or against the Port Authority for any such taking or conveyance, 
it being understood and agreed between the parties hereto that 
the Port Authority shall be entitled to all compensation or 
awards made or to! be made or paid, and all such consideration 
or rental, free of any claim or right of the Airport Operator. 
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(b) In the event that al2 or any portion of the 
Airport is required by the Port Authority to comply with any 
present or future governmental law, rule, regulation, require- 
ment, order or direction, the Port Authority may by notice 
given to the Airport Operator terminate the Agreement with 
respect to all or such portion of the Airport so required. 
Such termination shall be effective on the date specified in 
the notice. The Airport Operator hereby agrees to deliver 
Possession of all or such portion of the Airport so required 
upon the effective date of such termination. No taking by or 
conveyance to any governmental authority as described in para- 
graph (a) of this Section, nor any delivery by the Airport 
Operator nor taking by the Port Authority pursuant Si this 
paragraph, shall be or be construed to be a breach of this 
Agreement or be made the basis of any claim by the Airport 
Operator against the Port Authority for damages, consequential 
or otherwise. 
| 
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(c) In the event that the taking or conveyance 
covers the entire Airport, or in the event that the Agreement 
is terminated with respect to the entire Airport pur 
paragraph (b) of this Section, then this Agreement shall, as 
of the date possession is taken by such agency or agencies 
from the Port Authority, or as of the effective date of such 
termination, cease and determine in the same manner and with 
the same effect as if the Said date were the original date of 
expiration hereof. 


| 

(ad) In the event that the taking or conveyance 
covers a part only of the Airport, or in the event that the 
Agreement is terminated pursuant to paragraph (b) of this 
Section with respect to a part only of the Airport, then the 
Agreement as to such part shall, as of the date possession 
thereof is taken by such agency or agencies from the Port 
Authority, or as of the effective date of such termination, 
cease and determine in the same manner and with the same effect 
as if the term of the Agreement had on that date expired, and 
the basic fee shall be abated as herein provided. | 


| 
(e) In the event a taking or conveyance as de- 
fined in paragraph (a) hereof or a termination as provided 
in paragraph tb) hereof occurs with respect to the Runway 
and Taxiway Construction, or any new building, any new 
structure or other improvements which may be erected | 
structed by the Airport Operator or other user of the 
as _ to whom the Airport Operator has assumed a reimburs 
obligation, the Port Authority shall pay to the Airpo 
Operator the unamortized payments by the Airport Opera 
there be any, for the Runway and Taxiway Construction) and the 
unamortized capital investment, if there be any, of any such 


96 


new building, new structure or other improvements, said un- 
amortized payments and said unamortized capital investment to 
be determined in accordance with the provisions of paragraph 
(b) of Section 28 of the Agreement, provided, however, that 
item (iv) of subparagraph (2) of paragrap ) of Section 28 
shall for the purpose of this Section be "240" in lieu of 
"180", and provided, furthermore, that with respect to a taking 
or conveyance the sums payable to the Airport Operator as 
aforesaid shall be limited to the extent of the amounts 
covering the foregoing which shall have actually been paid to 
the Port Authority by the governmental agency or agencies, 

it being understood that the Airport Operator shall not have 
any claim whatsoever against the Port Authority by reason of 
insufficiency or claimed insufficiency of the amounts so paid 
to the Port Authority. Payment to the Airport Operator shall 
be made within forty-five (45) days after the receipt of the 
amounts pertaining thereto by the Port Authority from the 
governmental agency or agencies. 
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Section 12, Construction by the Airport Operator 


(a)(1) The Airport Operator may without the 
consent of the Port Authority do or cause to be done any item 
of work, which is reasonably estimated to cost no more than 
$25,000.00. Notwithstanding the foregoing, the Airport Operator 
shall not make or cause to be made any of the foregoing which 
affects in any way the exterior of any structures or portion 
thereof, or the structural supporting frame, roof or structural 
part of any structure now or hereafter existing at the Airport, 
and the same shall be subject to the provisions of subparagraph 
(2) hereof. The Airport Operator shall within thirty (30) 
days after completion of any of the work covered by the first 
sentence of this subparagraph notify the Port Authority in writing 
of the performance of the same and giving a general description 
of the same. The Airport Operator shall with respect to the 
foregoing obtain comprehensive general liability insurance 
in such limits as shall be proper and adequate commensurate with 
the typeof work to be performed and the hazards and risks 
pertaining thereto. 


(2) Except as provided in subparagraph (1) 
above, the Airport Operator shall not do any work or permit 
others to do any work at the Airport without the prior written 
consent of the Port Authority. 


The Airport Operator shall, prior to its 
submission to the Port Authority of any plans and specifications 
hereinafter provided for, submit to the Port Authority for its 
approval the Airport Operator's comprehensive plan for the 
development of the Airport including renderings, layouts and 
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preliminary functional plans. The Airport Operator shall keep 
said comprehensive plan up to date and shall submit: to the Port 
Authority for its approval any amendment, revision or modifi- 
cation thereto. 


Prior to the commencement of construction 
as to any work to be proposed to be done by the Airport Operator 
or others with the permission of the Airport Operator, the 
Airport Operator shall submit to the Port Authority for the 

’ Port Authority's consent, complete plans and specifications 
therefor. The Port Authority may refuse to grant consent, if 
any of such proposed work as set forth in said plans and specifi- 
cations (all of which shall be in such detail as may reasonably 
permit the Port Authority to make a determination| as to whether 
the requirements hereinafter referred to are met) shall: 


(4) Be structurally unsound, unsafe, hazard- 
ous or improper for the use and o cupancy for which 
it is designed, or | 


(41) Not comply with the harmony of exterior 
architecture of similar existing or future 
construction at the Airport, or 


| 
(411) Not be compatible with external and 


interior building materials and finishes of 
similar existing or future construction at the 
Airport, or | 
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(iv) Will not provide for sufficient 
clearances for taxiways, runways and apron areas, 
or 


(v) Be designed for use for purposes other 
than those authorized under the Agreement, or 


(vi) Set forth ground elevations or heights 
other than those that are consistent with the 
proper operation and use of the Airport, or 


(vii) Not provide adequate circulation 
arteries for vehicular and pedestrian traffic 
and fire-fighting equipment, or 


(viii) Interfere with the sight line between 
the Control Tower and the public landing area 
at the Airport, or 


(ix) Not be at locations or not be oriented 
in accordance with the Airport Operator's approved 
comprehensive plan, or 


(x) Be in violation or contravention 
of any other provisions and terms of this Agree- 
ment. 


(b>) All work shall be done in accordance with the 
following terms and conditions: 


(1) The Airport Operator hereby assumes the 
risk of loss or damage to all the work prior to the completion 
thereof and the risk of loss or damage to all property of the 
Port Authority arising out of or in connection with the perforn- 
ance of the work. In the event of such loss or damage, the 
Airport Operator shall forthwith, repair, replace and make good 
the work and the property of the Port Authority without cost or 
expense to the Port Authority. The Airport Operator shall indemni- 
fy and hold harmless the Port Authority, its Commissioners, 

- officers, agents and employees from and against all claims and 
demands, just or unjust, of third persons (including employees, 
officers and agents of the Port Authority) arising or alleged 

to arise out of the performance of the work and for all expenses 
incurred by it and by them in the defense, settlement or satis- 
faction thereof, including without limitation thereto, claims 
and demands for death, for personal injury or for property 
damage, direct or consequential, whether they arise from acts or 
omissions of the Airport Operator, of the Port Authority, or of 
third persons, or from acts of God or of the public enemy, or 
otherwise, excepting only claims and demands which result solely 
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from affirmative wilful acts done by the Port Authority, its 


Commissioners, officers, agents and employees subsequent to the 
commencement of the work. 


(2) All work (other than that covered by 
subparagraph (1) of paragraph (a) of this Section) shall be done 
in accordance with drawings and specifications tobe submitted 
to and approved by the Port Authority prior to the commencement 
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of the work, and shall be subject to its inspection, and the 
Airport Operator shall re-do or replace at its own expense 
any work not done in accordance with the drawings | and speci- 
fications submitted to and approved by the Port Authority. 


: (3) The Airport Operator shall pay or cause 
to be paid all claims lawfully made against it by|its contrac- 
tors, subcontractors, materialmen and workmen, and all claims 
lawfully made against it by other third persons arising out 
of or in connection with or because of the performance of the 
work, and shall cause its contractors and subcontractors to pay 
all such claims lawfully made against them. Nothing herein 
contained shall be deemed to constitute consent to the creation 
of any lien or claim against the Airport. | 


(4) With respect to work other than that 
covered by subparagraph (1) of paragraph (a) of this Section 
the Airport Operator shall procure and maintain comprehensive 
general liability insurance, including automotive, covering 
bodily-injury (including death) and property damage liability, 
which shall be in addition to all policies of insurance other- 
wise required by this Agreement, or, if the work is to be done 
by an independent contractor or others, the Airport Operator 
shall require such contractor or others to procure and maintain 
such insurance in the name of the contractor or others, and in 
any case, naming the Port Authority as an additional assured, 
said insurance not to contain any care, custody or control 
exclusions, and in such minimum limits as the Port Authority 
shall require in connection with similar work at other airports. 


(5) As _to any insurance required by this Sec- 
tion, such insurance shall be maintained in effect during the 
performance of the work and shall be subject to the applicable 
provisions of paragraph (c) of Section 8 hereof. 

| 
(c) As soon as any work shall have been completed, 
title thereto shall immediately and without the execution of 

any further instrument vest in the Port Authority and such work 
shall thereupon become and thereafter be part of the Airport. 

In the event any work (other than that covered by subparagraph 
(1) of paragraph (a) of this Section) is done without the approval 
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of the Port Authority, the Airport Operator shall either change 
the same to the satisfaction of the Port Authority or remove the 
same and restore the affected portion of the Airport to the con- 
dition thereof prior to the doing of said work upon receipt of 
notice from the Port Authority directing it so to do given at 
any time during the term of the Agreement or within sixty (60) 
days after expiration or termination of the Agreement, rovided, 
however, that if the Airport Operator gives a specific notice to 
the Port Authority at any time during the term of the Agreement 
calling to the Port Authority's attention the fact that certain 
work has been inadvertently performed without the required ap- 
proval of the Port Authority, the Port Authority's notice as 
aforesaid shall be given within sixty (60) days after receipt of 
the Airport Operator's notice. In the event of a failure on the 
part of the Airport Operator so to change or to restore and 
remove, the Port Authority may do so and the Airport Operator 
shall pay the cost thereof to the Port Authority on demand. . 
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(d) The Airport Operator shall be responsible for 
@l11 contracts for work let by it or others, and for any loss or 
damages resulting therefrom, notwithstanding the same have been 
approved by the Port Authority and notwithstanding the incorpora- 
tion therein of Port Authority recommendations. The Port Authority 
Shall have no liability or obligations in connection with any 
contracts entered into by the Airport Operator or others for the 
work and the Airport Operator hereby releases and discharges the 
Port Authority, its Commissioners, officers, representatives and 
employees of and from any and all liability or claims for damages 
or losses of any kind whether legal or equitable, or from any 
action or cause of action arising or alleged to arise out of the 
performance of any work pursuant to such contracts. Any warran- 
ties contained in any such contract shall be for the benefit of 
the Port Authority as well as the Airport Operator or others. 


(e) The word "work" as used in this Section shall 
be deemed to mean the construction, erection or installation of 
any buildings, structures, improvements, additions or fixtures 
(other than trade fixtures removable without material damage 
to the area affected) or any modifications, replacements, altera- 
tions or repairs made at the Airport by the Airport Operator or 
others pursuant to agreement with the Airport Operator, except 
repairs or replacements that only involve bringing structures, 
buildings, improvements or additions to prior existing condition 
as shown in Exhibit C. 


Section 13. Additional Fees and Charges 


If the Port Authority has paid any sum or sums or 
has incurred any obligations or expense which the Airport Opera- 
tor has agreed to pay or reimburse the Port Authority for, or 
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if the Port Authority is required or elects to pay 
sums or incurs any obligations or expense by reaso 
failure or neglect of the Airport Operator to perf 
any one or more of the conditions, provisions or a 
contained in this Agreement or as a result of an a 
of the Airport Operator contrary to the said condi 
and agreements, the Airport Operator shall pay to 
Authority the sum or sums so paid or the expense s 
including all interest, costs, damages and penalti 


Rights of Entry Reserved 


(a) The Port Authority, by its office 
agents, representatives and contractors shall have 


Section 14, 


all reasonable times to enter upon the Airport for 


of inspecting the same, for observing the performa 
Airport Operator of its obligations under this Ag. 
for the doing of any act or thing which the Port 
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thority may 


be obligated or have the right to do under this Ag 


(b) Nothing in this Section shall or 
construed to impose upon the Port Authority any ob 
construct or maintain or to make repairs, replacem 
tions or additions, or shall create any liability 
so to do. The Port Authority shall not in any eve 
for any injury or damage to any property or to any 
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reement. 


shall be 
ligations to 
ents, altera- 
for any failure 
nt be liable 
person 


happening on or about the Airport nor for any injury or damage 


to the Airport nor to any property of the Airport 
of any other person located in or thereon other t¢ 
occasioned by the acts of the Port Authority. 


Section 15. {Termination by the PO re Authority \ 


(a) If any one or more of the follo 
Shall occur, that is to say: 

(1) The Airport Operator shall 
insolvent, or shall take the benefit 
present or future insolvency statute, 
make a general assignment for the ben 
creditors, or file a voluntary petiti 
bankruptcy or a petition or answer se 
arrangement or its reorganization or 
readjustment of its indebtedness unde 
federal bankruptcy laws or under any 
law or statute of the United States o 


State thereof, or consent to the appoi 
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erator or 
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wing events 
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of a receiver, trustee, or liquidator of all 


or substantially all of its property; 


or 
| 


(2) By order or decree of a court the 
Airport Operator shall be adjudged bankrupt 
or an order shall be made approving a petition 
filed by any of its creditors or by any of its 
stockholders, seeking its reorganization or the 
readjustment of its indebtedness under the 
federal bankruptcy laws or under any law or 
statute of the United States or of any State 
thereof; or 


A petition under any part of the 
federal bankruptcy laws or an action under 
any present or future insolvency law or statute 
shall be filed against the Airport Operator and 
shall not be dismissed within ninety (90) days 
after the filing thereof; or 


(4) Except as provided in paragraph (a) of 
Section 10, the interest of the Airport Operator 
under this Agreement shall be transferred to, pass 
to or devolve upon, by operation of law or other- 
wise, any other person, firm or corporation; or 


(5) Except as provided in paragraph (a) of 
Section 10, the Airport Operator shall, without the 
prior approval of the Port Authority, become a 
possessor or merged corporation in a merger or & 
constituent corporation in a consolidation, or a 
corporation in dissolution; or 


(6) By or pursuant to, or under authority of 
any legislative act, resolution or rule, or any 
order or decree of any court or governmental board, 
agency or officer, a receiver, trustee, or liquidator 
shall take possession or control of all or substanti- 
ally all of the property of the Airport Operator, and 
such possession or control shall continue in effect 
for a period of sixty (60) days; or 
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((7) The Airport Operator shall voluntarily 
abandon, desert or vacate the Airport or shall ~. 
discontinue its operation or use of the Airport or, 
after exhausting or abandoning any right of further 
appeal, the Airport Operator shall be prevented for 
a period of sixty (60) days by action of any govern- 
- mental agency from conducting its operation or use 

of the Airport, regardless of the fault of the | 
Airport Operator; or : 
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(8) Any lien shall be filed against the 
Airport because of any act or omission of the Airport 
Operator or any contractor of the Airport Operator 
and shall not be discharged within ninety (90) days 
after written notice of such lien to the Airport 
Operator; or 


| 

(9) The Airport Operator shall fail to pay 
the fees or to make any other payment required 
hereunder to the Port Authority for a period of 
fifteen (15) days following the receipt of written 
notice of such failure; or 

(10) The Airport Operator shall fail to comply 
with the provisions of Section 40 of this Agreement 
promptly after notice by the Port Authority of non- 
compliance therewith; or 


{ 0 s bd O requ 
over a period of time, and, except for, causes beyond 
its control, the Airport Operator shall have commenced 
to perform whatever may be required for fulfillment 
within twenty (20) days after receipt of notice and 
continues such performance without interruption) ; 
ett | 
then upon the occurrence of any such event or at sad time there- 
after during the continuance thereof, the Port Auth rity may 
by thirty (30) days' notice terminate the Agreement| and the 
Airport Operator's rights hereunder, such termination to be 


effective upon the date specified in such notice. 


| 
(b) If any of the events enumerated in paragraph 
(a) of this Section shall occur prior to the commencement of the 
term of the Agreement, the Airport Operator shall not be entitled 
to enter upon the Airport, and the Port Authority, upon the 
occurrence of any such event, or at any time thereafter, during 
the continuance thereof, by ten (10) days' notice, may cancel 
the interest of the Airport Operator under this Agreement, such 
cancellation to be effective upon the date specified in such 
notice. 


602 : 
(¢) No acceptance by the Port Authority of fees, 


charges or other payments in whole or in part for any period 
or periods after a default of any of the terms and conditions 
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hereof to be performed, kept or observed by the Airport Operator, 
shall be deemea aiwaiver of any right on the part of the Port 
Authority to terminate the Agreement. No waiver by the Port 
Authority of any default on the part of the Airport Operator in 
performance of any of the terms, provisions or conditions hereof 
to be performed, kept or observed by the Airport Operator shall 
be or be construed to be a waiver by the Port Authority of any 
other or subsequent default in performance of any of the said 
terms, provisions and conditions. 


(a) The rights of termination described above shall 
be in addition to. any other rights of termination provided in 
this Agreement and in addition to and not in lieu of any and 
all rights and remedies that the Port Authority would have at 
law or in equity consequent upon any breach of this Agreement 
by the Airport Operator, and the exercise by the Port Authority 
of any right of termination shall be without prejudice to any 
other such rights and remedies except that in the event of ter- 
mination pursuant'to the provision of subparagraph (7) of para- 
graph’ (a) hereof reading "after exhausting or abandoning any right 
of further appeal, the Airport Operator shall be prevented for a 
period of sixty (60) days by action of any governmental agency 
from conducting its operation or use of the Airport," without fault 
of the Airport Operator, the sole right of the Port Authority 
under this Section shall be a right of termination. In the event 
the Port Authority exercises its right to terminate this Agreement 
and the rights of the Airport Operator hereunder pursuant to any 
of the provisions: of this Section, then it is hereby specifically 
agreed and understood that said exercise by the Fort Authority 
of its right of termination shall not be or be deemed to be an 
exercise by the Port Authority of an election of remedies so as 
to preclude the Port Authority from any right to money damages it 
may have for the period prior to the effective date of termination 
and for the period from the effective date of termination to the 
original expiration date of the Agreement, and this provision shall 
be deemed to survive the termination of the Agreement as aforesaid. 


Section 16. Return of Airport 


(a) The Airport Operator agrees to yield and deliver 
peaceably to the Port A thority possession of the Airport to- 
gether with all buildings, structures, improvements, additions 
and other installations therein or thereon, on the day of the 
cessation of the Agreement, whether such cessation be by termination, 
expiration or otherwise, promptly and in good operating condition, 
the intention being that when the Airport is returned to the Port 
Authority the Airport shall be in first-class condition as an 
operating airport; giving due consideration to normal wear and tear 
and shall be free:and clear of any and all liens, debts, contracts, 
leases or encumbrances of whatsoever kind, nature and description. 
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| 

(b) In the event of damage to or a partial or 
total destruction of. the Airport, the Airport Operator within 
ten (10) days of the occurrence shall commence to remove all 
of the damaged property and all debris thereof from |the Airport 
or from the portion thereof destroyed and thereafter shall dili- 
gently continue such removal, it being understood that the 
Airport Operator shall not commence to remove said lamaged 
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property or debris until the ‘insurance 
carrier have had a re to examine 
the same. 


Agreement, shall remov 4 
other personal property from the Airport repairing 
caused by such removal. [If the Airport Operator sh 
before the termination or expiration 
nt, or if the Airport Operator shall 
perty or debris as hereinabove provided, 
property and 


removal including any necessary repair 
and of storage and sale; second, to any sums 
t Operator to the Port Authority, with any 
to be paid to the Airport Operators if the expenses 
disposal, storage and sale Bhall exceed the 
rport Operator shall pay such excess to the 
Port Authority upon demand. | 


Section 17. Notices | 


or rep 
an office or residence of 


esidence of 
tative or delivered td the Airport 
o the party at the office or residence 
address by registered mail. The Airport Operator shail designate 
an office within the Port of New York District and an officer or 
representative whose regular place of business is at such office, 
Until further notice, the Port Authority hereby designates its 
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Executive Director, as its officer or representative upen whom 
notices and requests may be served at the Port Authority office 
at 111 Eighth Avenue, New York 11, New York, and the Airport 
Operator designates its President as its respective officer or 
representative upon whom notices and requests may be served at 
his office in the Pan Am Building, New York, New York. 


(b) If any notice is mailed or delivered, the giving 
of such notice shall be complete upon receipt or, in the event of 
a@ refusal by the addressee, upon the first tender of the notice to 
the addressee or at the permitted address. If any notice is sent 
by telegraph, the giving of such notice shall be complete upon 
receipt or, in the event of a refusal by the addressee, upon the 
first. tender of the notice by the telegraph company to the addressee 
or at the address thereof. 
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Section 18. Services by the Airport Operator 


The principal purpose of the Port Authority in 
entering into this Agreement is to continue to have available 
the Airport for the use and benefit of the public. The Airport 
Operator hereby agrees that it will operate the Airport as a 
public airport, and perform the work and furnish the services 
required for such operation. The Airport Operator agrees that 
it will keep the Airport open for operations at all times, 
subject only to forces beyond its control, and will operate the 
Airport to meet the reasonable requirements of the users of the 
Airport, it being understood that this does not require that 
the landing areas will be open for use at all times or that any 
specific service will be available at alll times. It is agreed, 
however, that nothing herein shall preclhde the Airport Operator 
from subcontracting the performance of such work or services to 
others subject to Section 10, and provided that, the over-all 
administration and control of the Airport Operator's exercise 
of its rights and performance of its obligations shall. remain in the 
Airport Operator. The enumeration of the following services to be 
‘performed by the Airport Operator shall not be deemed to limit the 
generality of the foregoing or the obligations of the Airport 
Operator set forth elsewhere in this Agreement. 


(a) The Airport Operator shall furnish aviation 
fuel, aircraft maintenance and other aircraft services 
reasonably required to meet the n2eds of the users of the 
Airport. 


(b) The Airport Operator shall furnish, operate 
and maintain all mechanical, plumbing, sprinkler, power, 
heating, steam, electrical, fuel, boiler, water, toilet, 
burglar alarm, communications and gas systems and all other 
systems as may be deemed necessary or appropriate for the 
Airport. 
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(c) The Airport Operator shall provide for 
janitorial, drainage, garbage, refuse, snow and ice 
removal services at the Airport. 


| 
(d) The Airport Operator shall provide appropriate 
personnel for necessary security and to meet emergencies at 
the Airport. 


(e) The Airport Operator shall furnish,| supply and 
maintain such equipment, furnishings, materials, tools, 
supplies, radio, fire extinguishing equipment and all other 
items and devices of any kind necessary or appropriate for 
the proper operation of the Airport. | 


(f) The Airport Operator shall arrange for all 
water, sewer, electricity, gas, telephone and all other 
utilities necessary at the Airport. 


| 
(g) The Airport Operator shall employ or arrange to 
have employed sufficient personnel (including licensed personnel 
as necessary) adequate and necessary to perform all of its 
services and obligations under this Agreement and shall provide 
all proper and necessary supervision. 
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Section 19. Insurance 


(a) The Airport Operator shall, during the term 
of this Agreement, insure and keep insured to the extent of 
100% of the replacement value thereof, all buildings, struc- 
tures, improvements, installations, facilities, and fixtures 
now or in the future located on the Airport against; such haz- 
ards and risks as may now or in the future be included under 
the standard form of fire insurance policy of the State of 
New Jersey and also against damage or loss by windstorm, cyclone, 
tornado, hail, explosion, riot, civil commotion, aircraft, 
vehicles and smoke, under the standard form of fire) insurance 
policy of New Jersey and the form of extended coverage en- 
dorsement prescribed as of the effective date of the said 
insurance by the rating organization having jurisdiction, 
and also covering nuclear property losses and contamination 
hazards and risks and boiler and machinery hazards and risks in 
a separate insurance policy or policies or as an additional 
coverage endorsement to the aforesaid policies in the form as 
may now or in the future be prescribed as of the effective 
date of said insurance by the rating organization having juris- 
diction, and the Airport Operator shall furthermore | provide 
additional insurance covering any other property risk that 
the Port Authority may at any time during the term of this 
Agreement cover by carrier or self-insurance covered by 
appropriate reserves at the Port Authority's other airports 
upon written notice to the Airport Operator to such effect. 
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The aforesaid insurance coverages and renewals thereof 
shall insure the Port Authority and the Airport Operator as their 
interests may appear and shall provide that the loss, if any, 
shall be adjusted with the Airport Operator and the Port Au- 
thority and shall be payable to the Port Authority or the Airport 
Operator as their interests may appear. 


In the event the Airport or any part thereof shall be 
damaged by any casualty against which insurance is carried pursuant 
to this Section, the Airport Operator shall promptly notify the 
Port Authority of such casualty and shall thereafter furnish to 
the Port Authority such information and data as shall enable the 
parties to adjust the loss. 


(b) Fifteen (15) days prior to the commencement 
of the term of this Agreement, the policies or certificates 
representing said insurance shall be delivered by the Airport 
Operator to the Port Authority and each policy or certificate 
delivered shall bear an endorsement obligating the insurance 
company to furnish the Port Authority fifteen (15) days’ 
advance notice of 'the cancellation of the insurance evidenced 
by said policy or certificates or of any changes or endorse- 
ments which may be made thereon. Renewal policies or certifi- 
cates shall be delivered to the Port Authority at least fifteen 


(15) days before the expiration of the insurance which such 
policies are to renew, 


The aforesaid insurance shall be written by a company 
or companies approved by the Port Authority, the Port Authority 
agreeing not to withhold its approval unreasonably. 


. (c) To the extent that any loss is recouped by 
actual payment to the Port Authority of the proceeds of the 
insurance herein referred to above, the Port Authority will out 
of such proceeds pay to the Airport Operator its costs of re- 
pbuilding or repairing the portion or all of the Airport which 
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has been damaged or destroyed. Such payment will be made by 
the Port Authority to the Airport Operator in installments if 
requested by the Airport Operator and as work progresses pro- 
vided that as to each request for payment the Airport Operator 
shall certify by a responsible officer thereof that the amounts 
requested are due and payable to its contractor for work com- 
pleted. Upon completion of all the work, the Airport Operator 
shall certify by a responsible officer that such rebuilding and 
repairs have been completed, that all costs in connection 
therewith have been paid by the Airport Operator and said costs 
are fair and reasonable and said certification shall also in- 
clude an itemization of costs. The provisions of subdivisions 
(4) and (5) of paragraph (b) of Section 28 of the Agreement 
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shell apply to the determination and auditing of the costs of 
the Airport Operator hereunder. Nothing herein contained shall 
be deemed to release the Airport Operator from any of its re- 
pair, maintenance or rebuilding obligations under the Agreement. 
If the proceeds of any such insurance paid to the Port Authority 
exceed the Airport Operator's costs of rebuilding or repair, 
the excess of such proceeds shall be retained by the Port Au- 
thority. | 
(d) If there is damage or destruction) to the pro- 
perty covered by insurance covered under this Section and the 
Airport Operator does not promptly commence to repair, rebuild 
or replace pursuant to the provisions of this Agreement, then 
the Port Authority may apply such proceeds of such insurance 
towards such repair, replacement and rebuilding, but no such 
application shall relieve the Airport Operator of its obligations 
under this Agreement, or the Port Authority in its discretion may 
elect to relieve the Airport Operator of its obligations under 
this Agreement to repair, replace and rebuild the damaged or 
destroyed property, and not to have said property repaired, re- 
placed or rebuilt and in such event the entire proceeds of the 
insurance shall be retained by the Port Authority. | 

“ | 

If, moreover, there is damage or destruction to the 
property covered under this Section which occurs within the last 
three years of the term of the Agreement, the obligations of the 
Airport Operator to repair, replace or rebuild such damaged or 
destroyed property shall be discharged (provided that the in- 
surance applicable thereto has been maintained in full force 
and effect) and the entire proceeds of the insurance applicable 
thereto shall be retained by the Port Authority. 


| 
| 
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Section 20. Business Development and Records 


In connection with its operation and use of the 
Airport, the Airport Operator shall, 


| 

(1) Take all reasonable measures in every 
proper manner to maintain, develop and increase 
the business conducted by it hereunder; 


| 
(2) Set-up and thereafter continually main- 
tain during the term of this Agreement, such a 
system of books, records and accounts as may be 
adequate and appropriate for the accurate) recording 
of all transactions at, through or in anywise 
connected with the Airport, including but) not 
limited to the (a) recording of all arrivals and 
departures of aircraft, the times and dates 
thereof, the type and category of aircraft and 
the charges incurred, (b) the rentals, fees, revenues 
and other payments of whatever kind or nature paid or 
| 
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payable to the Airport Operator, (c) all matters of 
any kind arising out of or in connection with the 
Airport Operator's services and operation and use 
of the Airport and its services thereat, and (d) 
such additional information as the Port Authority 
may from time to time require provided, however 
that the Airport Operator shalt have no obligation 
to supply the information covered by this item (ad) 
if substantial costs will be incurred. During the 
term of this Agreement the aforesaid records 

shall be retained for a period of four years and 
any records which are being so retained at the 
expiration or earlier termination of the term of 
the Agreement shall be retained for a further 
period of two years from the date of said expira- 
tion or earlier termination. The Airport Operator 
shall utilize such recording devices and equipment 
as may be necessary and appropriate to enable the 
Airport Operator to keep accurate records as herein- 
above mentioned. The foregoing system shall be in 
accordance with accepted accounting practice and 
all records, books and accounts shall be kept at 
all times within the Port of New York District. 

The Airport Operator shall permit, in ordinary 
business hours during such time, the examination 
and audit by the officers, employees, agents and 
representatives of the Port Authority of such 
records, books and accounts, devices and equipment. 


(3) At the time of the render of the 
statement required under Section 5 B.(2) hereof, 
the Airport Operator will also furnish to the Port 
Authority a statement covering all transactions 
and matters as set forth in subparagraph (2) hereof 
and all information as may be required thereunder 
and utilizing such forms as shall be mutually 
agreed to by the Port Authority and the Airport 
Operator, provided, however, that the information 
required under item (a) of subparagraph (2) hereof 
shall also be set forth in such daily forms as 
shall be prescribed from time to time by the Port 


Authority. 
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Section 21. Patents and Trademarks 


The Airport Operator represents that it is the owner 
of or fully authorized to use any and all services, processes, 
machines, articles, marks, names or slogans used by it in its 
operations under or in anywise connected with this Agreement, ex- 
cept that the foregoing shall not apply to the equipment listed 
in Exhibit D. The Airport Operator agrees to save and hold harm- 
less the Port Authority, its Commissioners, officers, employees, 
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agents and representatives free and harmless of and|from any loss, 
liability, expense, suit or claim for damages in connection with 
any actual or alleged infringement of any patent, trademark or 
copyright, or arising from any alleged or actual unfair competition 
or other similar claim arising out of the operations of the Air- 
port Operator under this Agreement, except the foregoing shall not 
apply to the equipment listed in Exhibit D. 


Section 22, Construction by the Port Authority 


(a) Prior to the execution of this Agreement by the 
Port Authority and the Airport Operator, the parties have entered 
into a letter agreement, dated July 28, 1965, which |letter agree- 
ment was further supplemented by letters, dated August 31, 1965 
and October 11, 1965, under which the Port Authority agreed to 
render certain services to the Airport Operator with respect to 
certain proposed work at the Airport as specified therein. It is 
agreed that the provisions of this Section shall supersede and take 
the place of said letter agreement with respect to the work to be 
performed thereunder in the supplements, dated August 31, 1965 and 
October 11, 1965, to said letter agreement dated July 28, 1965. It 
is hereby agreed that the Port Authority shall design and thereafter 
construct or cause to be constructed the work generally described 
as follows and more specifically as shown in the drawings and speci- 
fications annexed hereto, hereby made a part hereof iand designated 
Exhibit G, and as shall be shown in the drawings and specifications 
to hereafter be prepared by the Port Authority covering construction 
not covered by Exhibit G which shall be subject to the approval of 
the Airport Operator, all of which is herein referred to as the 
"Runway and Taxiway Construction": 


(4) The extension of Runways 6-24 and 1-19; 
(41) The widening of Runways 6-24 and 1-19; 


(444) The installation of high intensity edge lights 
along Runways 6-24 and 1-19; 


| 
(iv) The relocation of glide slope navigational aids 
with respect to Runway 6-24; 


(v) The dismantling and reinstallation of the approach 
light system with respect to Runway 6-24; 

(vi) The extension and construction of) taxiways to 
the southwest and northeast ends of Runway 6-24, in- 
cluding centerline lighting; 


(vii) The construction of a new taxiway parallel and 
to the west of Runway 1-19 including centerline lighting; 


(viii) The relocation of telephone lines and 26 KV and 
13 KV transmission lines; 


(ix) The relocation of the middle marker; 


(x) The marking of runways and texiways in accordance 
with FAA standards; 


(xi) The construction of an electrical switch house; 


xii) The installetion of centerline lighting along 
existing Taxiways B and C and the present Runway 14-32 
which will be converted to a Taxiway; and 


(xiii) All other necessary work in connection with the 
foregoing items, 4ncluding without limitation thereto, 
all borings, surveys; route marker signs, obstruction 
lights (on and off the Airport) and material inspections. 


(bv) In order to expedite the Runway and Taxiway Construction 
the parties have agreed to enter into this Agreement at a time when the 
availability of materials and labor cannot be determined and at a 

time prior to the completion of all the drawings and specifications 
covering the Runway and Taxiway Construction. The Port Authority shall 
have the right to effectuate changes in the design and construction 

and to substitute materials and methods other than as may be set forth 
in Exhibit G and, the other drawings and specifications, and otherwise 
to take all steps which in its opinion are necessary or desirable in 
order to perform the Runway and Taxiway Construction. 


jon or portions thereof 
by the Port Authority 
ination of the foregoing. Any con- 

d construction may be made by 
negotiation or may be awar ive bidding (including 
awards to other than the low e entered into on 
the basis of a combination © e other basis. 


(ad) The Airport Operator hereby agrees to pay to the 

Port Authority the Port Authority's cost of the Runway and Taxiway 
Construction including costs incurred prior to the effective date of 
this Agreement which cost shall be the sum of the following: 


(i) Paym 

Federal Avia 

Telephone Company and th 
Company) engaged or reta 

the actual construction of the 
Construction; 


(ii) The cost of materials and supplies used in the 


actual construction of the Runway and Taxiway Construction; 
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(1141)The amount of any valid claim paid by the Port 
Authority on account of or arising out of the operations 
of the independent contractors (including the Federal 
Aviation Administration, the New Jersey Bell Tele phone 
Company and the Public Service Gas and Electric Company) 
engaged or retained by the Port Authority for the actual 
construction of the Runway and Taxiway Construction; 


iv) Costs of any performance bond or bonds in connection 
SN the actual construction of the Runway and Taxiway 
Construction; 


610 


(v) Payments to independent architects, 
planners, designers, engineers and all other 
experts (including the Federal Aviation 
Administration) engaged or retained by the Port 
Authority in connection with the Runway and 
Taxiway Construction other than in the actual 
construction of the same; | 

(vi) Payments, if any are required, to 
the Federal Aviation Administration in connection 
with any other aspect of the Runway and Taxiway 
Construction; 


(vii) The salaries and other payroll costs 
(as charged under the Port Authority's normal 
accounting practice) of Port Authority employees 
actually working on any aspect of the Runway and 
Taxiway Construction; 


(viii) All other direct costs to! the Port 
Authority in connection with any aspec 
Runway and Taxiway Construction (as cha: 
under the Port Authority's normal accounting 
practice) ; 


(ix) An amount equal to 40% of items 
(v) and (vi) above and an amount equal) to 80% 
of items (vii) and (viii) above. 
(e) Upon substantial completion of ee Runway and 
Taxiway Construction, and upon substantial payment by the 
Port Authority of the cost thereof, the Port Authority shall 
deliver to the Airport Operator a statement to such effect 
certified by the Port Authority's Comptroller and the amount 
set forth in said statement shall be due and payable by the 
Airport Operator within twenty (20) days after delivery of 
such statement. In the event, however, that further payments 
are made by the Port Authority in connection with finally pay- 
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ing all of the amounts which constitute the cost of the Runway 
and Taxiway Construction, additional statements shall be given 
from time to time to the Airport Operator certified by the 
Comptroller of the Port Authority and the amount set forth in 
each such statement shall be due and payable by the Airport 
Operator within twenty (20) days after the receipt of such 
statement. 


(f) If the Airport Operator has heretofore paid 
to the Port Authority any amounts pursuant to the supplements 
dated August 31, 1965 and October 11, 1965 to the letter 
agreement dated July 25, 1965, the amount of said payment shall 
be credited against the amounts payable by the Airport Operator 
for the cost of Runway and Taxiway Construction, 


If and to the extent that the Port Authority 
receives any grant of federal funds for the Runway and Taxiway 
Construction pursuant to the provisions of paragraph (b) of 
Section 40 hereof, the amount of said grant of federal funds 
actually received shall be credited against the amounts 
payable by the Airport Operator pursuant to this Section. 

If the Airport Operator has paid the Port Authority the amounts 
due it as provided hereunder prior to the Port Authority's 
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receipt of such grant, the amount of said grant of federal 

funds actually received (together with any interest thereon 
actually received by the Port Authority) shall be credited 
against the Airport Operator's other payment obligations under 
this Agreement as they fall due. It is hereby specifically 
understood and agreed that the obligations of the Port Authority 
hereunder to perform the Runway and Taxiway Construction and the 
obligations of the Airport Operator to pay the cost thereof shall 
not be or be deemed to be affected by the failure of the Port 
Authority to receive any grant of federal funds with respect 
thereto. 


(g) During the period of the construction of 
the Runway and Taxiway Construction and prior to the delivery 
to the Airport Operator of the statement of costs as set forth 
in the first sentence of paragraph (e) hereof, the Airport 
Operator shall pay an additional amount each month equal to one- 
half (1/2) of one percent (1%) of the actual cumulative amount 
of the cost of the Runway and Taxiway Construction as defined 
in paragraph (d) hereof, less the amount of money paid to the 
Port Authority by the Airport Operator as mentioned in the 
first subparagraph of paragraph (f) hereof prior to the 
commencement of the aforesaid period of construction. Such 
additional payments shall commence on the first day of the 
calendar month following the commencement of the construction 
of the Runway and Taxiway Construction and shall be payable on 
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the first day of each and every month thereafter up to the date 
of the payment by the Airport Operator of the amount set forth 
in the statement provided for in the first sentence of para- 
graph (e) hereof. The amount to be paid by the Airport Opera- 
tor each month shall be separately computed on the basis of the 
actual cumulative amount of the Port Authority's cost of the 
Runway and Taxiway Construction determined upon the then latest 
report to the Airport Operator of such cost, which reports cer- 
eee ane Port Authority's Comptroller shall be given from 
me to time. 


(h) When the Runway and Taxiway Construction 
is substantially completed, the Port Authority shall] deliver 
to the Airport Operator a certificate to such effect, The date 
specified in such certificate or the date of delivery of such 
certificate, whichever is later, shall constitute the "Completion 
Date" for the purpose of paragraph (b) (1) of Section 28 hereof and 
any other provision of the Agreement pertaining thereto. 


(14) The Airport Operator understands and agrees 
that the Runway and Taxiway Construction will be started by the 
Port Authority prior to the commencement date of the term of 
this Agreement, provided that no such construction will commence 
as to either the Runway 6-24 portion or the Runway 1-19 portion 
thereof until the Airport Operator shall have requested the Port 
Authority to apply to the Federal Aviation Administration for 
a grant of federal funds covering the costs of such portion 
pursuant to paragraph (b) of Section 40 and unless and until 
as to either such portion the Port Authority and the Federal 
Aviation Administration have executed a Grant Agreement in the 
form set forth in Exhibit L. 
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Section 23. Existing Agreements 


oo 3s ea, a ce) 2 eLTi‘z ere 5 er 
in this Section referred to as "existing agreements" and the Port 
Authority hereby assigns and transfers to the Airport Operator, as 

of the commencemert of the term of this Agreement, all its right, 
title and interest in and to the existing agreements, together with 
any and all security deposits and prepaid rents thereunder (to the 
extent not theretofore applied), if any, and the Airport Operator 
hereby assumes all obligations of the Port Authority thereunder as 

if the Airport Operator were an original signatory thereto arising 

on and after the commencement of the term hereof; priovided, however, 
as to the lease agreements among the existing agreements, the assign- 
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ment thereof to the ‘Airport Operator shall not create, or be construed 
to create a landlord and tenant relationship between the Airport 
Operator and the lessee, nor to grant or convey to the Airport Operator 
any interest in the land covered by such lease agreements. 


The Port Authority shall have the right to enter into 
leases, permits, contracts and agreements other than those listed on 
Exhibit H and the Port Authority shall have the right to amend or 
supplement any of the existing agreements prior to the commencement 
of the term of this Agreement, provided that no such action shall be 
taken by the Port Authority without the consent of the Airport Operator, M 
unless said amendments or supplements or said new leases, permits, 
contracts or agreements shall be terminable or cancellable without 
cause by the Port Authority on thirty days' (30) notice. The Port 
Authority shall have the right to terminate such of the existing 
agreements prior to the commencement date of the term of this Agreement 
which have a 30-day termination or revocation clause and the Port Au- 
thority shall have the right to terminate any existing agreement which 
affects other airports of the Port Authority as well as Teterboro Air- 
port. The Port Authority shall from time to time by written notice to 
the Airport Operator list all such new leases, permits, contracts and 
agreements, supplements and amendments and all existing agreements 
terminated and Exhibit H shall be deemed amended accordingly. 


The assignment hereunder does not include any and all 
claims, rights or causes of action existing in favor of the Port Au- 
thority against any person or persons, firm or corporation arising out 
of any of the existing agreements for the payment of rents, fees, charges 
or other monies payable thereunder which are due and payable prior to 
the commencement of the term of this Agreement or which are due and pay- 
able subsequent to the said commencement date but cover activities, 
operations, occupancy, services, or other operations which have occurred 
or been performed prior to the commencement date of the term of this 
Agreement but are payable thereafter. With respect to any existing 
agreements which provide for payments in such a manner so that the 
precise amount due cannot be determined until the end of any fixed 
periods as may be specified thereunder, a proper apportionment shall 
be made between the Airport Operator and the Port Authority as to the 
amounts due to the Port Authority and the Airport Operator. The Air- 
port Operator shall be responsible for and shall indemnify and hold 
harmless the Port Authority from and against all claims and demands of 
the parties to said existing agreements arising out of the performance 
or non-performance thereof on and after the commencement of the term 
of this Agreement. The Port Authority shall be responsible for and 
shall indemnify and hold harmless the Airport Operator from and against 
all claims and demands of the parties to said existing agreements arising 
out of the performance or non-performance thereof prior to the commence- 
ment of the term of this Agreement. ~ 
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: The Port Authority has heretofore entered into an 
agreement of lease with The Bendix Corporation made as of March 
15, 1967 bearing Port Authority File No. AT-223. The Airport 
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Operator hereby agrees to pay to the Port Authority 
. commencement of the term hereunder such payments as 


| upon the 
may have 


been made by the Port Authority to The Bendix Corporation 


or to Bendix's architects, contractors or suppliers 


/ under 


Section 5 of said Lease and the costs if any paid by the © 
Port Authority under Section 6(b)(11) of said Lease, all as of 
the date of the commencement of the term hereof, provided, however, 


that if as of said date Bendix has paid to the Port 


installments of construction rental pursuant to Sect 


said Lease, the amount of such payments constitutin 
shall be deducted from the amount to be paid to the 
by the Airport Operator. 


Notwithstanding the assignment and tra 
existing agreements to the Airport Operator as here 
vided, it is hereby expressly understood and agreed 
Authority shall be entitled to all the compensation 
sideration and rentals free of any claim or right o 
Operator made or paid by any governmental agency or 


veyance in lieu thereof of any interest in whole or 
premises under any existing agreements or any struc 
ings, improvements, fixtures erected thereon or of 


é 


a taking for a public use or in case of any deed, le 


| Authority any 
don 6(b) of 

g amortization 
Port Authority 


nsfer of the 
nabove pro- 
that the Port 
jawards, con- 
the Airport 
agencies for 
ase or con= 
jpart of the 
ures, build- 
any part of 


the Airport as set forth in the provisions of the existing agree- 


ments covering the same, but in the event any of suc 


agreements provide for any payments with respect to 


h existing 
lany such taking 


for a public use or any deed, lease or conveyance in lieu there- 


of to-any lessee thereunder, said obligation of p 


ayment shall be 


discharged by the Port Authority and not by the Airport Operator. 


Furthermore, in the event of the termination of thi 
prior to the expiration of any of the existing agre 
Airport Operator shall assign and transfer back to 


§ Agreement 
ements, the 
the Port Au- 


thority as of the effective date of said termination, all of the 


Airport Operator's right, title and interest in and 
ing agreements, together with any and all security 
prepaid rents thereunder (to the extent not thereto 


Section 24. Costs, Expenses, Taxes and Liabilities 


a 
assume and ae 
and against all responsibility for all costs, expen 
judgments, claims, demands, actions and causes of a 
noise costs (as hereinafter defined) and monetary 1 
obligations of any kind or nature whatsoever arisi 
after the commencement of the term of this Agreemen 
or not any of the foregoing shall be directed, impo 
levied or charged to the Port Authority or to the A 
or to both of them in connection with the Airport o 
thereof. 


The Airport Operator shall and it 


b) Without limiting the foregoing, t 


to the existe 
deposits and 
fore applied). 


| 
;does hereby 


and does hereby relieve the Port Authority from 


ges, damages, 
tion, taxes, 
Labilities and 
, from and 

~ and whether 


ed, assessed, 
rport Operator 
% the operation 


( axes shall 
be deemed to include but not be limited to real property taxes 
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imposed upon the Airport or any part thereof or any improvement 
thereon, personal property taxes of any kind whatsoever, excise 
taxes, license fees, permit fees, assessments, assessments for 
benefits, fines and penalties, and any other tax in whatever form 
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it may take or designation it may bear and all payments in lieu 
of taxes (as hereinafter defined) whether any of such taxes are 
now in existence and in effect or are now imposed, assessed or 
levied or may subsequently during the term of the Agreement be 
established, created, developed, imposed, assessed, levied or 
charged. 


(c) | The Airport Operator recognizes that the 
Port Authority has entered into voluntary agreements with cer- 
tain municipalities (including Bergen County) wherein the Air- 
port is located pursuant to which the Port Authority agreed to 
pay a fair and reasonable sum annually to each such municipality 
(including Bergen County) in connection with Airport property 
owned by the Port Authority, not in excess of the sums last paid 
as taxes upon such property prior to the time of its acquisition 
by the Port Authority, and the Airport Operator further recognizes 
and agrees that the Port Authority shall in its sole discretion 
have the right to continue during the term of this Agreement to 
enter into such voluntary agreements and to pay such fair and 
reasonable sums annually. All payments made or to be made by 
the Port Authority pursuant to the foregoing are herein referred 
to as "payments in lieu of taxes." Notwithstanding the provisions 
of paragraphs (a) and (b) hereof, it is hereby understood that 
the Airport Operator shall not be obligated to reimburse the Port 
Authority for any payments in lieu of taxes in excess of $41,600 
per annum. 


(ad) | Without limiting the foregoing, noise costs 
shall be deemed to include but not be limited to any and all costs, 
liabilities, obligations, damages and expenses arising or alleged 
to arise out of any claim or demand resulting from or alleged to 
result from noise from or in connection with the operation or use 
of the Airport, or from flights of aircraft to or from the Airport, 
or from aircraft thereon, or from any alleged trespasses, nuisances, 
takings or any other cause of action and from any liability or re- 
sponsibility imposed on an airport owner or operator in connec- 
tion with any of the foregoing, which may be assessed, levied, 
incurred, charged or imposed upon the Port Authority or the Air- 
port Operator or both and any and all monies paid or expenses 
incurred, or judgments paid or settlements made with any third 
person in connection therewith, including all costs and expenses 
of litigation or settlement and reasonable attorneys! fees. The 
parties shall notify each other of any such claim which may be 
directed to them and shall consult as to the circumstances thereof. 
Settlements will be made and reiief or remedial solutions taken 
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| 
only after full consultation and discussion between the parties 


and with the approval of the Airport Operator. The Port Authority 
may elect to defend on behalf of both parties against any such 
claim, in which event it shall use its best efforts fin the defense 
of the same for the Airport Operator. The Airport Operator may 
impose, from time to time, such noise abatement procedures and 
regulations as it shall consider to be required for the proper 
operation of the Airport, having due regard for the effect of noise 
on neighboring areas and the efficient and economic use of the Air- 
port as a public airport for operations as permitted by Section 2 
hereof; provided, however, that such procedures and regulations 
at the commencement of the term of this Agreement shall be those 
the Port Authority has in effect immediately prior to the commence- 
ment of such term, and that such procedures and regulations shall 
at all-times be such as will not permit any operation or activity 
producing greater or more objectionable noise than would be per- 
mitted under the noise abatement procedures and regulations in 
effect at any other airport operated by the Port Authority in the 
Port of New York District. | 
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(e) The Airport Operator shall indemnify and save 
harmless the Port Authority, its Commissioners, officers, agents 
and employees, from and against all of the foregoing) and if so 
directed, the Airport Operator shall defend against any claims, 
in which event it shall not without obtaining express advance 
permission from the General Counsel of the Port Authority raise 
any defense, involving in any way the jurisdiction of the tri- 
bunal, the immunity of the Port Authority, the governmental nature 
of the Port Authority or the provisions of any statutes respecting 
suits against the Port Authority. 


(f£) The obligations of the Airport Operator as set 
forth in this Section is not to be construed as a submission by 
the Port Authority to the application to itself or to the Airport 
Operator as a matter of law of any obligations or liabilities to 
third persons for taxes or noise or costs in connection therewith. 
Nothing contained in this Section shall be or be construed as in- 
tended to benefit any third person, | 


(g) Nothing herein contained or expressed elsewhere 
in this Agreement is intended or shall be construed to limit any 
right of the Port Authority itself to contest by litigation or 
otherwise any claim asserted against it in connection with the 
Airport or the operation thereof or any claim in any way affecting 
the Port Authority's rights or interests as owner of the Airport, 
or against the Airport Operator with respect to matters covered 
under paragraph (d) above. The Airport Operator shall not without 
obtaining express advance permission from the General Counsel of 
the Port Authority raise any defense, involving in any way the 
jurisdiction of the tribunal, the immunity of the Port Authority, 
the governmental nature of the Port Authority or the provisions of 
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any statutes respecting suits against the Port Authority. The 
parties will notify each other of any such claim asserted against 
either of them or otherwise brought to their attention and the ; 
parties will cooperate in the defense against any such claim. 


Section 25. Termination by the Airport Operator 


(a) The Airport Operator shall have the right to 
terminate this Agreement effective at the end of the fifth year of 
the term hereof by giving twelve months prior written notice thereof 
to the Port Authority but said right of termination is limited to 
the event and only to the event that the gross receipts of the — 
Airport Operator during the third year of the term of the Agreement 
(the third annual period) are less than Five Million Dollars and | 
No Cents ($5,000,000.00); and provided, however, that the Airport 
Operator shall not, either on the date of giving its notice or on 
the effective date of termination, be in default under any of the 
terms and conditions of this Agreement to be performed, kept or 
observed by the Airport Operator. In the event of termination pur- 
suant to this Section the Agreement shall cease and expire at the 
end of the fifth year of the term as if said date were the date 
originally set forth herein for the expiration of the Agreement. 
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(b)(1) In the event that the Airport Operator 

has prior to the end of the third year of the term of the Agree- 
ment waived its termination right granted in paragraph (a) here- 
of in accordance with paragraph (a) of Section 40, and in the 
event that the Port Authority has not received the grant of federal 
funds covered by paragraph (a) of Section 40 by the end of the 
fourth year of the term of the Agreement, then the right of the 
Airport Operator to terminate as set forth in paragraph (a) hereof 
will be reinstated but three months' prior written notice shall 
be given in lieu of the twelve months! notice as set forth there- 
in, provided, however, that in no event shall said right of 
Se Geanevacr be memeweved Sure che Port Authority has entered into 

reenen or e grant of federal — 
graph (b) of Section 4o Hercor: Se MCCS Seana 


(2) In the event that the Airport Operat 
prior to the end of the third year of the term of the oreteece 
waived its termination right granted in paragraph (a) hereof in 
accordance with paragraph (b) of Section 40, and in the event that 
the Port Authority has not entered into the Grant Agreement covered 
by paragraph (b) of Section 40 by the end of the fourth year of the 
term of the Agreement and the Airport Operator shall have prior 
thereto served a written notice upon the Port Authority withdrawing 
its request to the Port Authority to apply for such grant of federal 
funds, then the right of the Airport Operator to terminate as set 
forth in paragraph (a) hereof will be reinstated but three months! 
prior written notice shall be given in lieu of the twelve months! 
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notice as set forth therein, provided, however, that|in no event 
shall said right of termination be reinstated if the Port Authority 
has entered into a Grant Agreement for the grant of federal funds 
covered by paragraph (a) of Section 40 hereof. 


Section 26. Services Furnished 


ef ova Onexat6 Ty res Pres 2 = 
an e Airport Operator agrees to furnish \such services 
es are reasonably required to meet the demands for at the 
Airport. = sop al= ha al Sx 
ser . 


rices for all such services. 


| 
(b) The Airport Operator agrees that it will not 
enter into continuing contracts or arrangements with third parties 
for the furnishing of services by the Airport Operator if any such 
contract or arrangement will have the effect of utilizing to an 
unreasonable extent the capacity of the Airport Operator for furnish- 
ing such services generally. | 
| 
(c) The Airport Operator agrees that it will not 
enter into any agreement or understanding, relating to services 
at the Airport whether or not binding, with any person, firm, 
association, corporation or other entity, which will have the effect 
of fixing rates, of lessening or preventing competition, or creating 
& monopoly. 


(d) Services shall be deemed to include products, 
items and articles sold, leased, licensed or available for usage. 
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(e) Without limiting the generality of any pro- 
vision of this Agreement it is understood that the use of the 
Airport for helicopter flights, whether scheduled or not, and 
all activities, services and accommodations at or from the Air- 
port in connection with said helicopter flights, will jat all 
times be conducted and provided on a fair, equal and not un- 
justly discriminatory basis with respect to all persons wishing 
to use any of the same and to all airlines wishing to |participate 
in such arrangements, activities and accommodations if any such 
airline operates within the Port of New York District, Further, 
the Airport Operator will insert and enforce appropriate pro- 
visions to such effect in any agreements it may enter /into or 
arrangements it may make with any operator or operators of said 
helicopter flights. 


| 
It is understood furthermore that the sale of 
passage and service for scheduled flights at other airports when 
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in conjunction with the sale of passage on helicopters or other- 
wise as referred to above will at all times be available on a 
fair, equal and not unjustly discriminatory basis to all airlines 
wishing to participate in such arrangements and if any such air- 
line operates within the Port of New York District. 


The reference above to helicopter or helicopters 
shall also include other newly designed aircraft performing like 
functions. 


Section 27. Relationship of the Parties 


: This! Agreement does not constitute the Airport Operator 
the agent or representative of the Port Authority for any purpose 
whatsoever. Neither a partnership nor a joint. venture is hereby 
created, notwithstanding that all or a portion of the fees to be 
paid hereunder may be determined by gross receipts from the 
operations of the Airport Operator hereunder. The Airport Operator 
shall operate the Airport, use the Airport and perform ali. services 
hereunder as an independent contractor and its officers and employees 
shall not be or be deemed to be agents, servants or employees of the 
Port Authority. However, the Airport Operator shall perform its 
operations and discharge its obligations in full compliance with all 
the requirements of this Agreement and will operate the Airport a 


& public airport. : 


Section 28. Additional Right of Termination by the Airport Operator 


(a) | If there is any change during the term of this Agree- 
ment in existing tax immunity statutes which results in any substantial 
increase in any costs to the Airport Operator for payment as provided 
in Section 24 hereof of real property taxes imposed upon the Airport 
or any substantial part thereof or substantial improvements thereon 
the Airport Operator shall have the right to terminate this Agree- 
ment by giving three (3) months! prior written notice thereof to 
the Port Authority. Said right of termination may not be exercised 
if the Grant Agreements referred to in paragraphs (a) and (b) of 
Section 40 hereof do not provide for termination by the Port Au- 
thority of said Grant Agreements upon repayment of federal funds 
granted as therein provided in the event of termination by the 
Airport Operator as provided in this paragraph (a). Said right 
of termination shall not be effective if the Airport Operator shall, 
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either on the date of giving its notice or on the effective date 

of termination, be in default under any of the terms, provisions 

and conditions of! this Agreement to be performed, kept or observed 
by the Airport Operator. In the event of termination pursuant to 
this Section, the Agreement shall cease and expire on the ef- 
fective date stated in the said notice as if said date were the 

date originally set forth herein for the expiration of the Agreement. 


| 
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of the Airport amortized 
capital invest e foregoing 
obligation to be limit | accordance 
with the following: | 
| 

(1)(i) The actual payments received by the Port 
Authority from the Airport Operator for the Runway and Taxiway 
Construction pursuant to the provisions of paragraph) (d) of 
Section 22 hereof (excluding credits with respect to) grants of 
federal funds pertaining thereto) shall be amortized| by multiplying 
the same by a fraction, the numerator of which shall) be 180 minus 
the number of whole calendar months from the Completion Date as 
set forth in paragraph (h) of Section 22 to the effective date of 
termination by the Airport Operator pursuant to paragraph (2) 
hereof, and the denominator of which shall be 180. 


(ii) The capital investment of any new building, 
or any new structure or other improvements which may be erected at 
the Airport by the Airport Operator with the approval of the Port 
Authority as required under Section 12 hereof shall be amortized by 
multiplying the same by a fraction, the numerator of which shall be 
the number of whole calendar months between the effective date of 
termination by the Airport Operator pursuant to paragraph (a) hereof 
and the end of the amortization period of each such building or 
structure or other improvements as hereinafter set forth, and the 
denominator of which shall be the total said amortization period 
of such new building, new structure or other improvements . 


: (iii) The capital investment of any new building 
or any new structure or other improvements which may be erected at 
the Airport by other users of the Airport with the approval of the 
Port Authority as required under Section 12 hereof and as to any 
of which the Airport Operator has assumed a reimburse ent obligation 
with said user, shall be amortized by multiplying the same by a 


fraction, the numerator of which shall be the number of whole calendar 


months between the effective date of termination by the Airport 
Operator pursuant to paragraph (a) hereof and the end of the amorti- 
zation period of each such new building, new structure or other 
improvements as hereinafter set forth, and the denominator of 

which shall be the total said amortization period of Such building, 
structure or other improvements. | 
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(2) Except as may otherwise be agreed to by the 
parties prior to the commencement of construction, the amortization 
period with respect to each such new structure, new building or 
such other improvements which shall commence as of the date of 
substantial completion of the same shall be computed in whole cal- 
endar months, and shall be (i) the useful life of the new building, 
the new structure or other improvements as determined under sound 
accounting practice, (ii) the period from the substantial completion 
of the new building, new structure or other improvements to the 
expiration date of this Agreement, or (iii) in addition to the 
foregoing as to a new building, new structure or other improvements 
erected by any user of the Airport the amortization period agreed 
to between the Airport Operator and said user, or (iv) 180, which- 
ever is the least of any of the above. 


(3) Port Authority approval for the construction 
of any such new building, new structure or other improvements by 
the Airport Operator or by other users of the Airport, as to whom 
the Airport Operator has assumed a reimbursement obligation, as re- 
quired by Section 12 hereof (including the estimated overall cost 
thereof) shall not be unreasonably withheld. 


(4) For the purposes of this Agreement and to the 
extent permitted by sound accounting practice, the capital invest- 
ment of the Airport Operator or the user of the Airport for each 
such new building, new structure or other improvements shall mean 
the sum of the following items: 


(i) payments to independent contractors and 
suppliers of material.excluding any payments for 
engineering, architectural planning or designing 
services,engaged or retained by the Airport Op- 
erator or other users for the actual construction 
of the work including site preparation and bring- 
ing utilities to the site, and 


(ii) an amount equal to 20% of item (i) 
above. 


(5) A statement of the capital investment and de- 
tailing all of the foregoing including copies of the invoices and 
contracts and certified by a responsible officer of the Airport 
Operator shall be delivered by the Airport Operator to the Port 
Authority not later than sixty (60) days after completion of any 
construction, and the Airport Operator shall permit and shall require 
such users to permit the Port Authority, by its agents, employees 
or representatives at all reasonable times prior to a final settle- 
ment or determination of capital investment, to examine and audit 
the records and books of the Airport Operator or of any user of the 
Airport which pertain to the capital investment and the Airport 
Operator agrees to keep such records and books of account and to 
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require such user of the Airport to keep its records and books of 
account within the Port of New York District during such time. If 
in the certified statement, there is included any item of cost of 
expense as having been incurred, which in the opinion of the Port 
Authority was not so incurred, or which in the opinion of the Port 
Authority if so incurred, was not a cost or expense|properly 
chargeable to the capital investment under sound accounting practice, 
then, within 180 days after completion of its examination and audit 
of such statement the Port Authority shall give written notice to 
the Airport Operator stating its objection to such item and the 
grounds therefor. If the Airport Operator considers that the Port 
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Authority's objection is wrongly taken, the Airport Operator 

may within thirty (30) days after the Port Authority gives written 
notice, serve a notice on the Port Authority stating the grounds 
upon which the Airport Operator considers the objection to be 
wrongly taken and in such event the parties will refer the ob- 
jection to the Port Authority's exceptions to the accounting 

firm selected by the Airport Operator from a list of three 

neutral accounting firms as submitted by the Port Authority, and 
the decision of such accounting firm as to the validity of the 
objection shall be final. 


There shall be excluded from capital investment 
any cost of personal property. Notwithstanding any! other provision 
of this Agreement, in ascertaining the amount the Port Authority 
shall be obligated to pay the Airport Operator under subdivisions 
(441) or (i414) of subparagraph (1) hereof, the unamortized capital 
investment of each new structure, new building or other improvements 
shall be diminished by the amount that any part of the components 
of costs thereof are secured by liens, mortgages, or other en- 
cumbrances, or conditional bills of sale on said construction and 
less any other amounts whatsoever due under this Agreement from 
the Airport Operator to the Port Authority. The capital investment 
for any such new building, new structure or other improvements shall 
not include any expenses, outlays or charges by or for the account 
of the Airport Operator for or in connection with the work unless 
said work is actually made and completed and becomes part of the 
Airport. The obligation of repayment under subdivision (14141) of 
subparagraph (1) hereof is limited moreover to the amount the 
Airport Operator is obligated to pay such user of the Airport 
and shall not be reimbursed to the Airport Operator unless and 
until the Airport Operator furnishes satisfactory evidence of its 
payment to such user. 


(c) In the event of the termination of the Agreement 
by the Airport Operator pursuant to the provisions of paragraph 
(a) hereof and in the event the Port Authority is obligated to 
pay to the Federal Aviation Administration the interest as set 
forth in paragraphs (a) and (b) of Section 14 of the Grant Agreements, 
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the Airport Operator shall on demand reimburse the Port Authority for 
one-half of the amounts so paid by the Port Authority. 


Section 29. No Interest in Real Property 


Nothing contained in this Agreement shall grant or 
be construed to grant to the Airport Operator any interest or 
estate in real property and a landlord-tenant relationship shall 
not be or be deemed to be created hereunder. | 


Section 30. Accident Reports 


If death, serious injury or serious damage arising 
- out of or in connection with the operation of the Airport occurs, 
such occurrences shall be immediately reported by telephone to 
such representative of the Port Authority as may be designated 
from time to time by the Port Authority and the Airport Operator 
shall thereafter give a written report thereof to the Port 


Authority. 
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In the event any claim is made by any person 
against the Airport Operator arising out of any such occur- 
rence, the Airport Operator shall report such claim in writing 
to the Port Authority. In addition the Airport Operator shall 
promptly furnish to the Port Authority copies of all reports 
given to the Airport Operator's insurance carrier. 


Section 31. Brokerage 


The Airport Operator and the Port Authority each 
represent and warrant to the other that no broker has been 
concerned on its behalf in the negotiation of this Agreement 
and that there is no broker who is or may be entitled to be 
paid a commission in connection therewith. Each party shall 
indemnify and save harmless the other of and from any claim 
for commission or, brokerage made by any and all persons, firms 
or corporations whatsoever for services provided or alleged to 
be provided in connection with the negotiation and execution of 
this Agreement and resulting from the actual or alleged acts, 
omissions, conduct or dealings of such party. 


Section 32. Non-Liability of Individuals 


No Commissioner, director, officer, agent or 
employee of either party shall be charged personally or held 
contractually liable by or to the other party under any term 
or provision of this Agreement or any supplement, modification 
or amendment to this Agreement or because of any breach thereof 
or because of its or their execution or attempted execution. 


127 


Section 33. Remedies to be Non-exclusive 
All remedies provided in this Agreement shall be 
deemed cumulative and additional and not in lieu of jor exclusive 
of each other or of any other remedy available to the Port 
Authority at law or in equity, and the exercise of any remedy, 
or the existence herein of other remedies or indemnities shall 
not prevent the exercise of any other remedy. . 


Section 34. Cooperation of the Port Authority | 
| 


The Port Authority agrees to cooperate with the 
Airport Operator in dealing with governmental authorities in 
connection with the operation of the Alrport, and in future 
developments by third persons which may result in hazards or 
other obstructions affecting the flow of air traffic to the 
Airport, and in making arrangements for ground transportation 
to and from the Airport, and if any such proposed cooperation 
requires expenditures other than incidental expenses to the 
Port Authority, the Port Authority's obligation hereunder shall 
be subject to mutual agreement between the parties as to the 
Port Authority's reimbursement. Port Authority cooperation 
shall also include consideration by it of any advice by the 
Airport Operator that in its opinion additional properties may 
be necessary or desirable for the improvement of the Airport 
or the removal of hazards or other obstructions and the Port 
Authority shall consider whether it shall exercise its con- 
demnation powers with respect thereto. It is recognized that 
the Airport Operator has no independent ability to take such 
action, and that such action may be needed for future airport 
activities or development. It is expressly understood that 
the Port Authority shall not be obligated in any event to 
undertake any condemnation proceedings except as it deems 
necessary or desirable. In the event of any such condemnation, 
the Port Authority may require that the parties agree prior 
thereto upon any costs or expenses relating to the same. 
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Nothing contained herein shall be deemed to limit the 
provisions of Section 24 of the Agreement. 


Section 35. Charges 


(a) The Airport Operator agrees that the Schedule of 
Charges for the use of the areas shown in hatching and stipple on 
Exhibit Bel and as set forth in Exhibit I, attached hereto and made 
a part hereof, shall initially be in full force and effect except 
as the same may be changed by mutual agreement of the parties prior 
to the commencement of the term. The Airport Operator may on notice 
to the Port Authority modify any charges covered by the Schedule of 

| 
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Charges; however, any changes in the Schedule of Charges proposed by 
the Airport Operator from time to time during the term of the Agree- 
ment in excess of the highest prevailing charges of a similar nature 
at other airports owned or operated by the Port Authority will be 
subject to the approval of the Board of Commissioners of the Port 
Authority. 


(b) All charges with respect to the use of the Airport 
or any part thereof including but not limited to those referred to 
in paragraph (a) above, shall be at fair, reasonable and not unjustly 
discriminatory rates. 


Section 36. Signs and Advertising 


Any signs, posters, lettering, displays or any 
advertising at or on the Airport shall be in complete accord with 
good taste, proper decor and consonant with the Airport being owned 
by the Port Authority, a public agency. Except for advertising on 
behalf of the Airport Operator or other users of the Airport, there 
shall be no product or service advertising at the Airport, nor shall 
there be any third party advertising without the prior approval of 
the Port Authority. 


Section 37. Name of Airport 


If the Airport Operator desires the name of the Airport 
changed from "Teterboro Airport" the Airport Operator shall submit any 
suggested change to the Port Authority and any such change shall be 
subject to the prior approval of the Board of Commissioners of the 
Port Authority. 


There: shall be erected and maintained at the Airport 
by the Airport Operator a sign or signs of appropriate size, character 
and location which shall contain the name of the Airport, and state 
that the Airport is: 


"Operated by Pan American World Airways, Inc. 
Owned by The Port of New York Authority’. 


Section 38, Restrictive Agreements 


This Agreement is entered into subject to all easements, 
rights, restrictions, reservations and agreements to which the 
. Airport may be subject, including but not limited to, those affecting 
public streets, if any, at the Airport, the heating, lighting, power, 
telegraph, fire alarm, telephone, steam, fuel, gas, water, sewer, 
drainage, mechanical, electrical, or any other systems or utilities 
at the Airport, and any other services provided at the Airport, and 
whether or not any of the foregoing are held by or are covered by 
agreement with any person, firm, corporation, enterprise of any kind, 
public or private, or any municipality, county, or state in which 
the Airport is located. 
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going, both with respect 
such of the same which 


All of the fore, 
the same as are of record and 
in the list attached hereto, 
Exhibit J, are sometimes hereinafter referred to as 
agreements", The Port Authority shall have the right 
any or all of the restrictive agreements which pertai 


provided at the Airport prior to the commencement date 
The Port Authority shall from tim 


of this Agreement. 


to such of 
are set forth 


hereby made a part hereof and marked 
"the restrictive 


| to terminate 
n to services 
| of the term 
e to time by 


written notice to the Airport Operator notify it of said termination, 


and Exhibit H shall be deemed a 
Operator hereby assumes all obl 
under the restrictive agreements as if the Airport Op 
original signatory thereto, arising on and after the 

of the term hereof. 


mended accordingly. 


Section 39. General 

(a) The Section headings are inserted o 
matter of convenience and for reference, and they in 

or limit or describe the scope or intent of any provi 


(b) The Airport Operator acknowledges t 
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¥ (c) The Port Authority agrees that the 
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use the Airport as provided herein free of any 
of the Port Authority except as expressly permitted i 
Agreement. 
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(e) All designations of time herein co 
refer to the time-system then officially in effect in 
wherein the Airport is located. 


: (f) The terms, provisions and obligati 
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amendments of, or supplements to provisions elsewhere 
ment stated shall have the same force and effect as i 
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(g) The term "aircraft" as used in this Agreement 

other than in the provisions hereof with respect to insurance 
requirements shall mean fixed or rotary wing aircraft using air- 
breathing engines, and such other type of aircraft as may be developed F 
which are compatible with the use of the Airport for the purposes 
hereunder as may be agreed upon by the parties. ‘ : 

(h) Wherever in this Agreement the term "agreement of 
the parties" is used, it shall mean ee party acting in tts own sone 


discretion. 
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(4) The term "scheduled aircraft operations" as 
used in this Agreement shall mean common carrier air transportation 
operations conducted on a regular or periodically recurring basis. 


(J) Although all Exhibits have been expressly stated 
under the terms of this Agreement to be attached hereto, Exhibits 
C, D, E, G and L, because of their size and bulk, have not been 
physically attached to this Agreement, but the same shall be bound 
in separate packet or packets appropriately marked and initialled 
by the parties and shall be deemed to be attached to this Agreement. 


Section 40. Federal Airport Aid 


(a) If the Airport Operator prior to the end of the 
third year of the term of the Agreement requests the Port Authority 
to apply to the Federal Aviation Administration for a grant of 
federal funds covering the costs of land acquisition for the Air- 
port incurred by the Port Authority prior to the commencement of 
the term of the Agreement and has served a written notice upon the 
Port Authority waiving its right to terminate the Agreement granted 
under paragraph (a) of Section 25 hereof, all of which to be in 
the form annexed hereto as Exhibit K,then the Port Authority will 
apply for such a grant of federal funds. 


'  (b) If the Airport Operator requests the Port Authority 
to apply to the Federal Aviation Administration for a grant of 
federal funds covering the costs of the Runway and Taxiway Con- 
struction and has served a written notice upon the Port Authority 
waiving its right to terminate the Agreement granted under para- 
graph (a) of Section 25 hereof, all to be in the form as set forth 
in Exhibit K, then the Port Authority will apply for such a grant 
of federal funds. 


(c) The Port Authority shall have no obligation to 
apply for or accept a grant of federal funds covered by either 
paragraph (a) of (b) hereof if the terms, conditions or provisions 
of the Grant Agreement and Project Application pertaining to each 
such grant are different from or additional to the provisions set 
forth in the form attached hereto, hereby made a part hereof and 
marked Exhibit L (as appropriately completed to reflect an applica- 


131 


tion for the costs of land acquisition or the Runway! and Taxiway 
Construction, as the case may be) or, if the Federal) Aviation 
Administration, the federal statutes or regulations impose or 
attempt to impose any additional terms, provisions or conditions. 


(d) The Airport Operator, in its management, 
operation, maintenance and use of the Airport and any part 
thereof, shall be subject to and hereby assumes the terms, 
conditions, and provisions of the aforesaid Grant Agreements 
and the Project Applications imposed thereunder on the Port 
Authority and the Assurances set forth therein, and any other 
federal obligations or restrictions with respect thereto, 
provided any such grant is actually made. Such assumption by 
the Airport Operator shall be deemed to mean not only that it 
itself shall abide by and comply with all of the forégoing as 
if it were named as the Sponsor therein in the operation of 
the Airport, its use thereof and in providing services and 
items to its customers, but also the Airport Operator shall 
in its agreements with other users of the Airport insert in — 
said agreements the appropriate provisions and requirements as 
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required by any and all of the provisions of the Grant Agree- 
ment and the Project Applications, the assurances set forth 
therein and any other federal obligations or restrictions with 
respect thereto. : 


(e) The Airport Operator agrees that! if the 
Administrator of the Federal Aviation Administration] or any other 
governmental officer or body having jurisdiction in ¢onnection 
with the obligations of the Port Authority relating to the 
grant of federal funds with respect to the Airport shall 

make any orders or regulations, respecting the performance by 
the Port Authority or the Airport Operator of such obligations, 
the Alrport Operator will promptly comply therewith unless 
expressly directed otherwise by the Port Authority, and in 
addition to the foregoing whether or not the Administrator of 
the Federal Aviation Administration or any other governmental 
officer or body having jurisdiction as aforesaid, specifically 
directs such compliance, the Airport Operator agrees that it 
will comply with such directions, orders, regulations and re- 
quirements as may be given by the Port Authority to comply with 
the Grant Agreements with respect to the Airport, the Project 
Applications, the assurances set forth therein and any other 
federal obligations or restrictions with respect thereto. 


(f) In the event the grant of federal funds for 
land acquisition as provided in paragraph (a) hereof is actually 
received by the Port Authority, the basic fees payable by. the 
Airport Operator shall be revised in accordance with |the pro- 
visions of Exhibit M attached hereto and hereby made ja part 
hereof: 
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(g) Nothing contained in this or any other 
Section of the Agreement shall be deemed to prevent or pre- 
clude the Port Authority from making any other applications 
to the Federal Aviation Administration for grants of federal 
funds or from receiving any such grants. 


Section 41. Approval Under Federal Aviation Act 


Notwithstanding anything herein contained, this 
Agreement shall not become effective until the Civil Aernautics 
Board has issued a final order either approving this Agreement 
under Section 408(a) of the Federal Aviation Act of 1958, as 
amended (49 USCA Section 1378 (a)) or disclaiming jurisdiction 
under said Section. The Airport Operator agrees to apply for 
and use its best efforts to obtain such an order as promptly as 
possible. The Port Authority agrees to cooperate with the 
Airport Operator in obtaining such an order. In the event 
approval is given but shall contain or shall be issued subject 
to any condition, modification, or qualification which is 
unsatisfactory to either party and siwh party notifies the other 
within 30 days after the issuance thereof to such effect, then 
the parties shall cooperate with each other in taking further 
action to remove or modify to the satisfaction of the parties 
such condition, modification or qualification and this Agreement - 
shall not become effective until a final order has been issued, 
removing or modifying such condition, modification or qualifica- 
tion to the satisfaction of the parties. The Airport Operator 
shall promptly deliver to the Port Authority copies of any 
such orders of the Civil Aernautics Board and of any court 
which may review any of such orders and the parties will 
promptly deliver to each other copies of all correspondence and 
other eoounents relating to the proceedings referred to in this 
Section 41. 
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"Final Order" as used herein shall mean an order 
of the Civil Aeronautics Board which shall have become final 
and shall not be subject to further proceedings before the 
Civil Aeronautics Board or to judicial review (including timely 
petition for rehearing). 


Section 42. Entire Agreement 
This Agreement consists of the following: 


Sections 1 to 42, inclusive, and Exhibits 
A-1, B-1, C, D, E, F, G, H, I, J, K, L and M. It constitutes the 
entire agreement of the parties on tne Subject matter nereor, and 
may not be changed, modified, discharged or extended except by 
written instrument duly executed by the Port Authority and the 
Airport Operator. The parties agree that no representations 
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or warranties shall be binding upon the Port Authority or the 
Airport Operator unless expressed in writing in this Agreement. 


IN WITNESS WHEREOF, the parties hereto have 
executed these presents the day and year first above written. 


ATTEST: THE PORT OF NEW YORK AUTHORITY 


/s/ Joseph G. Carty By__/s/ Austin J.| Tobin 
Se Ut ae i LOUIE 
secre ex (Title) Executive Director 
sea 


ATTEST: PAN AMERICAN WORLD AIRWAYS, INC. 


/s/ Josiah Macy, Jr. By /s/ Juan T. Trippe 


Secretary (Title) Chairman of the Board 
. “(corporate sealjo 


7 yorm 
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RULES AND REGULATIONS 


General 
Aircraft 
Safety 

Fuel Handling 
Vehicles 
Miscellaneous 


Tank Vehicles Engaged in Fuel Handling 


xk Oe 
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RULES AND REGULATIONS 


I. GENERAL 
1. The following terms as used in these rules and regulations 
shall have the following meanings: 
(a) "Aircraft" shall mean and include any and all contrivances } 
now or hereafter used for the navigation of or flight in air 
or space, including but not limited to airplanes, airships, 


dirigibles, helicopters, gliders, amphibians and seaplanes. 


(b) "Fuel handling" shall mean the transporting, delivering, 


fueling and draining of fuel or fuel waste products. 


(c) "Fuel Storage Area" shall mean and include those portions 
of the air terminal designated temporarily or permanently by the 
Airport Operator as areas in which gasoline or any other type of 
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fuel may be stored, including but not limited to gasoline tank 


farms at which fuel is loaded. 


{d) "Jet Aircraft" shall mean and include any and all aircraft 
which are not propeller-driven, and which accomplish motion 


entirely as a direct reaction of the thrust of any engine, in- 


cluding but not limited to engines which operate on turbine, ram, 
| 


rocket or nuclear principles. 


(e) "Manager" shall mean the Airport Manager, or his duly 
authorized representative, appointed by the Airport Operator. 


(f) "Operational area" shall mean any place on the air terminal 
not leased to anyone for exclusive use and not an air terminal 
highway, public vehicular parking area, public landing area, 
public ramp and apron area, public passenger ramp and apron 
area, public cargo ramp and apron area, public aircraft park- 


ing and storage area or fuel storage area. 


(g) "Operator" shall mean the owner of an aircraft or any 


person who has rented such aircraft for the purpose of 


operation by himself or his own agents. 
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(h) "Permission" .shall mean permission granted by 


manager, unless otherwise specifically provided. 


(1) "Person" shall mean any individual, firm, co-partnership, 


corporation, association, or company (including any assignee, 
receiver, trustee or similar representative thereof) or the 


United States of America or any foreign government jor any 
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state or political subdivision thereof, or the United Nations. 
(j) “Port Authority" shall mean The Port of New York Authority. 


(x) "Port Authority rules and regulations" shall mean these 


Rules and Regulations. 


(1) “Public aircraft parking and storage areas" shall mean 
and include those portions of the air terminal designated and 
made available temporarily or permanently to the public for 


the parking or storage of aircraft. 


(m) "Public cargo ramp and apron area" shall mean and include 
those portions of the air terminal designated and made avail- 


able temporarily or permanently to the public for the loading 


or unloading of cargo (but not passengers) on and from aircraft. 


(n) "Public landing area" shall mean and include those portions 
of the air terminal including runways, and taxiways designated 
and made available temporarily or permanently to the public for 
the landing and taking off of aircraft and other areas between 


and adjacent to said runways and taxiways. 


(o) "Public passenger ramp and apron area" shall mean and include 
those portions of the air terminal designated and made available 
temporarily or permanently to the public for the loading or un- 
loading of passengers to and from aircraft (but not cargo except 
to the extent that cargo is loaded or unloaded on or from passen- 


ger aircraft). 
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(p) “Public ramp and apron area" shail mean and 


|inelude 


those portions of the air terminal designated and made avail- 


able temporarily or permanently to the public for loading or 


unloading of both passengers and cargo on and from aircraft. 


(q) "Public vehicular parking area" shall mean and include 


those portions of the air terminal designated and made avail- 
| 


able temporarily or permanently to the public for the parking 


of vehicles. 


(r) "“Turbo-prop aircraft" shall mean and include any and all 


aircraft which accomplish motion by means of a jet engine 


having a turbine driven propeller whose thrust may or may not 


be supplemented by that of hot exhaust gases issuing in a jet 


from the engine itself. 


| 
. 


(s) "Vehicle" shall mean and include automobiles, trucks, 


buses, motorcycles, horse-drawn vehicles, bicycles, push 


carts and any other device in or upon or by which any person or 


property is or may be transported, carried or drawn upon land, 


except railroad rolling equipment or other devices running only 
| 


on stationary rails or tracks, and except aircraft. 


(t) "Air terminal" as used in these Rules and Regulations shall 


mean Teterboro Airport. 


Any permission granted directly or indirectly, expressly or by 


implication, to any person or persons, to enter upon or use the 
. | 


; air terminal or any part thereof (including aircraft operators, 
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and commercial vehicles, officers and employees of lessees, and 
other persons occupying space at the air terminal, persons 


doing business with the Airport Operator, its subcontractors 
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and permittees, and all other persons whatsoever whether or not 
of the type indicated), is conditioned upon compliance with 
these rules and regulations; and entry u or into the air 


terminal by any person shall be deemed to constitute an agree- 


——— 


ment by such person to comply with said rules and reguiations; 


- provided, however, that any specific rule or regulation will 
not apply to a user of the air terminal if the agreement 
between such user and the Airport Operator so provides and 
the Port Authority has given its express written consent to the 
waiver of said rule or regulation. 

3. No person shall carry on any commercial activity at the air 
terminal other than aircraft operations without the consent of 
the Airport Operator. . 

4. Unless otherwise provided in a lease or other agreement, no 
person shall use any area of the air terminal (other than the 
public aircraft parking and storage areas), for parking and 
storage of aircraft without permission of the Manager. When 
the Manager deems that such use will not interfere with the 
operation of the air terminal, and such permission is granted, 
the charge for such use ghall be double the rates provided in 
the Schedule of Charges at the air terminal for the public 


aircraft parking and storage area thereat, this charge to apply 
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from the time the aircraft is so parked or stored at the air 
terminal. If, notwithstanding the above prohibition, a person 
uses such areas for parking or storage as aforesaid, without 
first obtaining such permission, then the Manager shall have 
authority to order the aircraft removed or to cause the 

same to be removed and stored at the expense of the owner 
thereof, without liability for damage thereto arising from = 
or out of such removal or storage. The above rate shall 
apply for the time said aircraft has been so parked or stored 
at the air terminal. 
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No person shall use or occupy an operational area for any 
purpose whatsoever except a purpose pertaining to the 
servicing of tenants, concessionaires, airport users, or 
governmental agencies, or a purpose connected with a 
maintenance and operation of the air terminal, without 


approval. 


No person shall land or take off an aircraft on or from a 
| 


public landing area, or use a public landing area, public ramp 
and apron area, public passenger ramp and apron area, public 
cargo ramp and apron area, or a public aircraft parking and 
storage area, except upon the payment of such fees and charges 
as may from time to time be prescribed, unless such Person is 


entitled to use such area under a lease or other /agreement. 


II. 


AIRCRAFT 


T- 


The Airport Operator may prohibit aircraft landing and taking 


off at any time when, and under any circumstances under which 


the Manager deems such landing and take-offs likely to 


endanger persons or property, except for emergency landings. 


No person shall navigate any aircraft, land aircraft upon, fly 
aircraft, from, or conduct any aircraft operations on or from the ~ 
air terminal otherwise in conformity with then current Federal ; 
Aviation Administration and Civil Aeronautics Board rules and 


regulations. 


No aircraft shall be operated on the surface of a public landing 
area, public ramp and apron area, public passenger ramp and anon 
area, public cargo ramp and apron area or public aircraft parking * 
and storage area in a careless or negligent manner or in disregard 


of the rights and safety of others, or without due caution and 


circumspection, or at a speed or in a manner which endangers ane 


reasonably, or is likely to endanger unreasonably persons or 
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property, or while the pilot, or ovher persons aboard controlling 
any part of the operation thereof, is under the influence of 
intoxicating liquor, or any narcotic or habit-forming drug, or 

4f such aircraft is so constructed, equipped or loaded as to 
endanger unreasonably or to be likely to endanger unreasonably 


persons or property. 


The pilot or other person aboard engaged in the operation of any 
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aircraft (except when Subject to the direction lor control, for 
ground movement Purposes, of the Federai Aviation Administration 
or other Federal agency) being operated on the surface of any 
operational area, public landing erea, public ramp and apron 
area, public passenger ramp and apron area, public eargo 

ramp and apron area or public aircraft parking and storage 

area must at all times comply with any lawful order, signal 

or direction of an authorized refresenct..cive of | the Airport 
Operator. When operatio.: of such aircraft is controlled by 
lights, signs, mechanical or electrical signals jor Fu vement 


markings, such lights, Signs, signals and markings Shall be 


i 
obeyed unless an authorized representative of the Airport 


Operator directs otherwise. 


No aircraft may land or take off at the air terminal unless it 
1s equipped with brakes and a functioning radio Capable of 
direct two-way communication with the control tower, except 

| 


in the case of an emergency. 


No motorless aircraft may land or take off at the air terminal 


without permission of Pan American World Airways,| Ine. 


No jet or turbo-prop aircraft may land or take off at the air 


.terminal without permission of Pan American World Airways, Inc. 
| 
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No jet or turbo-prop aircraft shall be taxied at the air 


terminal where the exhaust blast may cause injury to persons 


or do damage to property. If it is impossible to taxi such 
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aircraft without compliance with the above, then the engine 


must be shut off and aircraft towed to desired destination. 


No jet or turbdo-prop aircraft engines shall be started while 
the aircraft i$ parked on the air terminal where exhaust blast 


may cause injury to persons or do damage to property. 


Drip pans shall be placed under each engine when a jet or turbo- 
prop aircraft is parked on bituminous or concrete pavement, such 


drip pans to remain in place until after the aircraft is moved. 


Aircraft engines shall be started and warmed up on amo air 
terminal only in places designated for such purposes by the 
Manager. No jet or turbo-prop aircraft engine shall be run-up 
except on warm-up pads or in other areas authorized for that 


purpose by the Manager. 


Jet~-assisted take-offs shall not be made at the air terminal 
without obtaining the Manager's permission and notifying the 


Control Tower in advance. ner 


No person shall practice aircraft landings or take-offs at the 


air terminal without permission of the Airport Operator. 


No aircraft shall land, take-off or taxi at the airport with a 
student pilot at the controls without the permission of the 


Airpat Operator. 


No aircraft shall use any part of the public landing areas con- 


sidered temporarily unsafe for landing or taking off, or which is 
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\ 
not available for any cause; the boundaries of Such areas will be 
marked with red flags by day and red lights by night, and notice 
thereof will be given to the Control Tower by the Airport Operator. 
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Alreraft landing at the air terminal shall make the landing 


runway available to others by leaving the line of traffic as 


promptly as possible. 


No aircraft having an actual gross weight of over, 100,000 
pounds, including passengers, cargo, fuel, equipment, ete. 
shall land, take off or taxi at the air terminal without 


permission of Pan American World Airways, Inc. 


Aircraft shall not be positioned or taxied so that propeller 
slip-stream or jet engine exhaust is directed at spectators, 
personnel, hangars, shops, or other buildings in such a manner 
as to cause personal injury, property damage or the actuation 


of sprinkler systems and fire detection systems. 


s 
No person shall start an aircraft engine at the air terminal 


unless there is a qualified attendant standing by| outside the 
aircraft with a fifteen (15) pound or larger carbon dioxide fire 


ext$nguisher. 


No aircraft engine shall be started or run at thelair terminal 
unless a certificated pilot certificated to operate that 
particular type of aircraft or a certificated A and E mechanic 
qualified to start and run the engines of that particular 
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type of aircraft shall be attending the controls. Wheel blocks 
equipped with ropes or other approved devices for blocking an 
aircraft shall always be placed at the front and rear of each 
main landing wheel and the brakes of the aircraft shall be on and 
locked before the engine or engines are started, except in cases 
where in the opinion of the Manager, other proven procedures 


are equally safe. 


pilot certificated to operate that particular type of aircraft or 


@ certificated A. and E mechanic properly qualified to taxi that 
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particular type of aircraft shall be attending the controls. 
In the case of helicopters, only a certificated helicopter 


pilot shall attend the controls. 


All aircraft which are being taxied, towed or otherwise moved 

at the air terminal shall be under full control and shall move 

or be moved at a reasonable speed. Whenever any aircraft is 
being taxied, towed or otherwise moved on the public landing area, 
public ramp and apron area, public passenger ramp and apron area, 
or public cargo ramp and apron area, there shall be a person 
attending the controls of the aircraft who shall monitor by 

radio the transmitting frequency in use by the control tower 

or who, if necessary, will cause that frequency to be monitored 
by another person in the aircraft at the time. In the event the 


aircraft is not equipped with radio or the radio is inoperative, 
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the person moving aircraft shall use an Aldis Lamp for communicat- 


ing with control tower. 


No aircraft shall cross an air terminal highway or @ public high- 


way at the air terminal under its own power without permission. 


No person shall park an aircraft or leave the same standing on a 
| 


public landing area, public ramp and apron area, 


ramp and apron area, public cargo ramp and apron 


public passenger 


area, public 


aircraft parking and storage area, or operational area at the 


air terminal except at such places as may be pres 
mitted by the Airport Operator. When in such an 
aircraft shall be firmly tied to the ground by ro 
or otherwise properly secured or attended. 
wheels of every such aircraft shall be chocked wi 


or other approved devices, except in cases where, 


of the Manager, other proven procedures are equal 


Helicopters shall have braking devices and/o 
blocks applied to the rotor blades. 
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- Upon direction from the Manager, the Operator of 


eribed or per- 
area, every 


pes and stakes, 


The main landing 


[th wheel blocks 
“in the opinion 
ly safe. 


r rotor mooring 


any aircraft 


parked or stored at the air terminal shall move said aircraft 


from the place where it is parked or stored to any other des- 


ignated place; if the operator refuses to comply 


with such dir- 


ection, the Airport Operator may tow said aircraft to such 


designated place at the operator's expense, and w 


for damage which may result in the course of such 


ithout liability 


| moving. 
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. Aircraft dump valves shall be tested only in those areas 


designated for that purpose by the Manager. 


. No aircraft shall be taxied into or out of a hangar under its 


own power. 


. Every aircraft parked on a public ramp or apron area, public 
passenger ramp or apron area, or public cargo ramp and apron area 
shall have its running lights lighted during the hours between 


sunset and sunrise. 


. All aircraft being taxied, towed or otherwise moved at the air 
terminal shall proceed with running lights on during the hours 
between sunset and sunrise. 

The pilot of any aircraft involved in any accident causing per- 
sonal injury or property damage at the air terminal shall make 


@ prompt and full report of said accident to the Manager. 


The pilot or operator thereof shall be responsible for the 
prompt disposal of aircraft wrecked or disabled at the air 
terminal and parts of such aircraft as directed by the Manager: 
in the event of his failure to comply with such directions such 
wrecked or disabled aircraft and parts may be removed by the 
Airport Operator at the operator's expense and without liability 


for damage which may result in the course of such removal. 
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38. All charges due for the use of the air terminal shall be payable 


in cash unless|credit arrangements satisfactory to the Airport 
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Operator have been made in advance or permission has been secured 


for payment by check. 


39. The Manager shall have authority to detain any aircraft for 


nonpayment of storage charges due for storage at the air terminal. 


40. The Airport Operator shall have authority to deny the use of 
the air terminal to any aircraft or pilot crane these Rules 


and Regulations or Federal regulations. 


“III. SAFETY 


| 
41. No person in or upon the air terminal shall do or] omit to do any 


act if the doing or omission thereof endangers unreasonably or is 


likely to endanger unreasonably persons or property. 


No person shall smoke or carry lighted cigars, cigarettes, 

-pipes, matches or any naked flame in or upon any fuel storage 
‘area, public landing area, public ramp or apron area, public 
passenger ramp and apron area, public cargo ramp and apron area or 
public aircraft parking and storage area, on any open deck, 
gallery or balcony contiguous to and overlooking any such area, 

in any other place where smoking is specifically prohibited by 
signs, or upon any open space within fifty (50) feet of any 


fuel carrier which is not in motion. 
| 

No person shall operate an oxy-acetlyene torch, electric arc 

or similar flame or spark producing device on any part of the 


air terminal except in areas within leased premises designated for 


such use by the Manager, without first obtaining a Cutting and 
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. Aircraft dump valves shall be tested only in those areas 


designated for that purpose by the Manager. 


. No aircraft shall be taxied into or out of a hangar under its 


own power. 


. Every aircraft parked on a public ramp or apron area, public 
passenger ramp! or apron area, or public cargo ramp and apron area 
shall have its! running lights lighted during the hours between 


sunset and sunrise. 


. All aircraft being taxied, towed or otherwise moved at the air 
terminal shall proceed with running lights on during the hours 
between sunset and sunrise. 

The pilot of any aircraft involved in any accident causing per- 
sonal injury or property damage at the air terminal shall make 


@ prompt and full report of said accident to the Manager. 


The pilot or operator thereof shall be responsible for the 
prompt disposal of aircraft wrecked or disabled at the air 
terminal and parts of such aircraft as directed by the Manager: 
in the event of his failure to comply with such directions such 
wrecked or disabled aircraft and parts may be removed by the 
Airport Operator at the operator's expense and without liability 


for damage which may result in the course of such removal. 
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38. All charges due for the use of the air terminal shall be payable 


in cash unless credit arrangements satisfactory to the Airport 
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| 
Operator have been made in advance or permission has been secured 


for payment by check. 


The Manager shall have authority to detain any aircraft for 


nonpayment of storage charges due for storage at the air terminal. 


The Airport Operator shall have authority to Esai the use of 
the air terminal to any aircraft or pilot violating these Rules 


and Regulations or Federal regulations. 


“III. SAFETY 
| 
41. No person in or upon the air terminal shall do or!omit to do any 

act if the doing or omission thereof endangers unreasonably or is 


likely to endanger unreasonably persons or property. 


No person shall smoke or carry lighted cigars, cigarettes, 


pipes, matches or any naked flame in or upon any fuel storage 


‘area, public landing area, public ramp or apron area, public 
passenger ramp and apron area, public cargo ramp and apron area or 
public aircraft parking and storage area, on any open deck, 
gallery or balcony contiguous to and overlooking any such area, 

in any other place where smoking is specifically prohibited by 
signs, or upon any open space within fifty (50) feet of any 


fuel carrier which is not in motion. 


No person shall operate an oxy-acetlyene torch, electric arc 
or similar flame or spark producing device on any part of the 
air terminal except in areas within leased premises designated for 


such use by the Manager, without first obtaining a Cutting and 
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Welding Permit from the Manager. No such permit will be issued 


796 
for such operations within an aircraft hangar or within any 
fuel storage area or fuel parking area, unless the work is 
required for the repair and maintenance of said hangars or 
areas. 
No person shall start any open fires of any type, including 
flare pots, torches or fires in containers formerly used for 
oil, paint, and similar materials on any part of the air 
terminal without permission. 
No person shall store, keep, handle, use, dispense or transport 
at, in or upon the air terminal any Class A or Class B explosives 
(as defined in the Interstate Commerce Commission Regulations 
for transportation of explosives and other dangerous articles), 
dynamite, nitroglycerine, black powder, fireworks, blasting 


caps or other explosives, gasoline, alcohol, ether, liquid 


shellac, kerosene, turpentine, formaldehyde or other flammable 


or combustible liquids, ammonium nitrate, sodium chlorate, wet 
hemp, powdered metallic magnesium, nitrocellulose filn, 
peroxides, or other readily inflammable solids or oxidizing 
materials, hydrochloric acid, sulphuric acid or other corrosive 
liquids, prussic acid, phosgene, arsenic, ecarbolic acid, 
potassium cyanide, tear gas, lewisite or any Class A poisons 
(as defined in the Interstate Commerce Commission Regulations 
for transportation of explosives and other dangerous articles), 
or any other poisonous substances, liquids or gas, or any 


compressed gas, or any radioactive article, substance or 
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material, at such time or place or in such manner or condition 


as to endanger unreasonably or as to be likely to endanger un- 
| 


reasonably persons or property. 
No person shall without prior permission of the Manager keep, 
transport, handle or Store at, in or upon the air terminal any 


cargo of explosives or other dangerous articles \which is barred 
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from loading in or transportation by civil eirerete in the 
United States under the current provisions of Part 103 of the 
Federal Aviation Regulations promulgated by the Federal Aviation 
Administration. Any waiver of such Regulations or of any part 
thereof by the Federal Aviation Administration or by any other 
competent authority shall not constitute or be construed to’ 
constitute a waiver of this Rule or an implied permission to 
keep, transport, handle or store such explosives or other 
dangerous articles at, in or upon the air terminal. Advance 
notice of at least 24 hours shall be given the Manager to 

permit full investigation and clearance for any dperation 
requiring a waiver of this rule. 
No person shall, at any time, store, keep, handle, use or 
transport at, in or upon the air terminal any weapon of war 
employing atomic fission or radioactive force. 

No person shall, without prior permission of the Manager, store, 
keep, handle, use or transport at, in or upon the| air terminal 
the following radioactive materials: 
(a) source material (as defined in Standards for Protection 


Against Radiation, promulgated by the Atomic Energy Commission, 
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Title 10, Code of Federal Regulations, Part 20) including, but 
not limited to, uranium, thorium, or any combination thereof 
(but not including the "unimportant quantities of source material" 
set forth in 10 CFR 40.13). 
(b) special nuclear material (as defined in Standards for Pro- 
tection Against Radiation promulgated by the Atomic Energy 
Commission, Title 10, Code of Federal Regulations, Part 20) 
including, but not limited to, plutonium, uranium 233, uranium 
enriched in the isotape 233 or in the isotope 235, or any 


material artificially enriched by any of the foregoing. 
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(c) nuclear reactor fuel elements that are partially expended 


or irradiated. 

(ad) new nuclear reactor fuel elements. 

(e) radioactive waste material. 

(f) any radioactive material moving under an Interstate Commerce 
Commission special permit or Atomic Energy Commission permit 
and escort. - 

Advance notice of at least twenty-four hours shall be given 
the Manager to permit full investigation and clearance for 

any operation requiring a waiver of this rule. The permission 
of the Manager may be given to movements of radioactive 
materials only when such materials are packaged, marked, 
labeled and limited as required by the Interstate Commerce 
Commission and Federal Aviation Administration regulations 


applying to transportation of explosives and other dangerous 
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articles and do not create an undue hazard to life or property 
at the air terminal. 
The heating of engines at the Air Terminal shall be done only 
by the use of steam, hot water, hot air or approved electric 
heaters. - | 
Fire extinguisher equipment at the Air Terminal shall not be 
tampered with at any time or used for any purpose other than 
fire fighting or fire prevention. All such equipment shall be 
inspected in conformity with the National Fire Protection 
Association's regulations. Tags showing the date of the last 
such inspection shall be left attached to each unit. 

Heater valves, sprinkler valves and devices, blower motors 


or any other Air Terminal machinery or equipment shall’ not be 


| 
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tampered with at any time. No person other than an authorized 

Airport Operator employee shall turn heaters in public areas 


* | 
on and off or operate any other airport equipment, except in 


leased areas. 


v. FUEL HANDLING 


‘Aircraft fueling is prohibited while the engine of the 

aircraft being fueled is running or is being heated. Fuel 
| 

shall be delivered or drained through hose and connections 


approved by the Underwriters Laboratories, Inc. 


During all fuel handling operations in connection with any 
| 
aircraft at the air terminal, the aircraft and the fuel dispensing 
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or draining apparatus shall be grounded by wire to prevent the 


possibility of static ignition of volatile liquids. 


Aircraft fuel handling at the air terminal shall be conducted 
at least fifty (50) feet from any hangar or other building, except. 
where the location of underground fuel tanks presently installed 


requires such fuel handling closer to existing buildings or hangarg 
b 


During fuel handling operations in connection with any aircraft 
at the air terminal, at least two COo fire extinguishers (15- 
pound or larger) or other type fire extinguishers acceptable to 
the Manager, shall be immediately available for use in connection 


therewith. 


During fuel handling in connection with any aircraft, no person 
shall operate’ any radio transmitter or receiver in such aircraft, 
or switch electrical appliances on or off in such aircraft, nor 
shall any person do any act or use any material which is likely , 


to cause a spark within fifty (50) feet of such aircraft. 


No airborne radar equipment shall be operated or ground tested 
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on a public passenger ramp and apron area or any area wherein 
the directional beam of high intensity radar is within 300 feet 
or the low intensity beam (less than OKW output) is within 100 
feet of another aircraft, an aircraft refueling operation, an 


aircraft refueling truck or aircraft fuel or flammable liquid 
storage facility. 


During fuel handling in connection with any aircraft, no 


passenger or passengers shall be permitted to remain in 
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such aircraft unless a cabin attendant is at the door and a 


passenger ramp is in position if the same is required for the 
safe and rapid debarkation of passengers. Smoking is prohibited 
in or about such aircraft during fuel handling. Only personnel 
engaged in the fuel handling, or in the Maintenance and operation 
of the aircraft being fueled shall be permitted within fifty 

feet of the fuel tanks of such aircraft during the fuel handling 


operations. 
| 


Persons engaged in aircraft fuel handling shall exercise 


care to prevent overflow of fuel. 


No person shall start the engine or engines of any aircraft 
when there is gasoline or any type of fuel on the ground 
under the aircraft. In the event of the spillage of gasoline 
or any type of fuel no person shall start an aircraft engine 
in the area in which the spillage occurred even though the 
spillage nay have been flushed, until permission has been 


granted for the starting of engines in the area, | 


| 
Unless otherwise provided in a lease or other agreement, all 


operators of aircraft who receive, and all persons |who supply, 
aviation fuel and lubricating o41 at the air terminal, shall 
use only these aviation fuel storage and delivery facilities 
designated by the Airport Operator for such use. 


The transfer of bulk aircraft or commercial fuel from one 


vehicular tender into another is prohibited within ‘the 
boundaries of the air terminal. 


Automotive and ramp equipment shall be refueled only at. 
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refueling stations and from dispensing devices approved 


Manager. 


801 


VY. VEHICLES 


64. 


All traffic in or upon a public vehicular parking area, 
operational area, fuel storage area, public landing area, 
public ramp and apron area, public passenger ramp and apron 
area, public cargo ramp and apron area or public aircraft 
parking and storage areas must at all times comply with 

any lawful order, signal or direction. When such traffic 

is controlled by traffic lights, signs, mechanical or 
electrical signals, or pavement markings, such lights, signs, 
signals and markings shall be obeyed. : 


No vehicle shall be operated in or upon a public vehicular 


parking area, operational area, fuel storage area, public 
landing area, public ramp and apron area, public passenger 
ramp and apron area, public cargo ramp and apron area, or 
public aircraft, parking and storage area in a careless or 
negligent manner or in disregard of the rights and safety 

of others, or without due caution or circumspection, or at 

& speed or in a manner which endangers unreasonably or is 
likely to endanger unreasonably persons or property, or while 
the driver thereof is under the influence of intoxicating 
liquor, or any narcotic or habit-forming drug or if such 


vehicle is so constructed, equipped or loaded as to endanger 
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unreasonably or be likely to endanger unreasonably persons 


or property. 


. No motorized vehicle shall be operated in or upon a public 


vehiculer parking area or air terminal highway unless (1) 

the driver thereof is duly authorized to operate such vehicle 
on state or municipal highways and unless (2) such vehicle is 
registered in accordance with the provisions of the law of 


the state. 
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No vehicle shall be permitted in or upon an operational area, 
fuel storage area, public landing area, public ramp and apron 
area, public passenger ramp and apron area, public cargo ramp 
and apron area, or public aircraft parking and storage area 
unless authorized by the Airport Operator and aniees it shall 
be in sound mechanical order, shall have adequate! lights, 
horn and brakes and clear vision from the driver's seat. 
Trailers and semi-trailers shall not be permitted) unless they 
are equipped with reflector buttons and unless they shall be 
equipped with proper brakes so that when disengaged from a 
towing vehicle, neither aircraft propellor blast nor wind will 
cause them to become free rolling. Positive locking couplings 
shall be required for all towed equipment. 


All ground self-propelled vehicles, except emergency equipment 
responding to an alarm, shall yield the right of way to any 

‘ and all aircraft in motion. All aircraft shall hold their 

_ positions and/or clear runways during an emergency unless 


otherwise directed by the control tower. 
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All vehicles operating on the public landing area shall obtain 
clearance from the control tower before entry thereon. Between 
the hours of sunrise and sunset, such vehicles shall have a 
radio receiver in operation, or shall be painted bright yellow, 
or display a checkered flag, not less than three feet square, 
of international orange and white, the checks being at least 
one foot on each side; between the hours of sunset and sunrise, 
such vehicles shall have a radio receiver in operation or an 


overhead red light shall be displayed. 


Vehicles at the air terminal shall be operated in strict 
compliance with speed limits prescribed by the Airport Operator 
as indicated by posted traffic signs. .No vehicle shall exceed 
the speed of twenty (20) miles per hour on the public ramp 
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and apron area, public passenger ramp and apron area, public 


cargo ramp and apron area, public aircraft parking or storage 


area. 


No through vehicle shall be driven on the public ramp and 
apron area or the public passenger ramp and apron area between 


an aircraft and its loading gate. 


No vehicle for hire shall load or unload passengers at the Air 
Terminal at any place other than that designated by the Manager. 


The operation of taxicabs or other motor vehicles for hire for | 


the purpose of soliciting or searching for passengers is pro- 
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hibited in or upon portions of air terminal highw. 


prohibiting "cruising" are posted. 
~ ~~ 


No person shall park a vehicle or permit the same 


ays where signs 


to remain 


halted on a public vehicular parking area, operational area, 


fuel storage area, public landing area, public ramp and apron 


area, public passenger ramp and apron area, public cargo ramp 


and apron area or public aircraft parking and storage area, 


| 
except at such places and for such periods of time as may be 


prescribed or permitted by the Airport Operator. 


No aircraft 


refueling vehicle shall be parked within 50 feet of a building 


or hangar other than a refueling service-shop or within 15 feet 


of any other aircraft refueling vehicle. 


No person shell stop or park a vehicle: 


(a) In front of a driveway. 


(b) Within a bus stop safety zone or taxicab zone, except 


vehicles authorized to use such areas. 


(c) In other than leased or authorized areas for 


the purpose 


of washing, greasing or repairing a vehicle, except repairs 


necessitated by an emergency. 
(d) On the roadway side of any stopped or parked 
(double parking). 
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(e) Within 15 feet of a fire hydrant... 
(f) Other than in accordance with restrictions p 


authorized signs. 


vehicle 


osted on 
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No person shall park a vehicle within any public vehicular 
parking area except upon the payment of such parking fees 


and charges as may from time to time be prescribed. 


The Manager shall have authority to detain vehicles parked 
in air terminal vehicular parking areas for non-payment of 


parking charges. 


The driver of any vehicle involved in an accident on a 
public vehicular parking area, operational area, fuel 
storage area, public landing area, public ramp and apron 
area, public passenger ramp and apron area, public cargo 

. ramp and apron area or public aircraft parking and storage 
area which results in injury or death to any person or 


damage to any property shall immediately stop such vehicle 


at the scene of the accident, render such assistance as may 


be needed, and give his name, address, and operator's license 
and registration number to the person injured or to any offi- 
cer or witnesses of the injury. The operator of such vehicle 
shall make a report of such accident in accordance with the 


law of the State. 


The Manager may remove from‘any area of the air terminal any 
vehicle which is disabled, abandoned, parked in violation of 
these rules and regulations, or which presents an operational 
problem to any other area at the air terminal at the operator's 
expense and without liability for damage which may result in 


the course of such moving. 
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MISCELLANEOUS 


80. No person shall travel on any portion of the air terminal 
except upon the roads, walks or places provided for the 
particular class of traffic; nor occupy the roads or 
walks in such manner as to hinder or obstruct their prone! 


use. 


No person shall enter any restricted area of the air 


terminal posted as being closed to the public without per- 


mission except persons assigned to duty therein or 


authorized representatives of the Port Authority or the 


Airport Overator. : 


No person shall enter upon the public landing area, 
public ramp and apron area, public passenger ramp and 
apron area or the public cargo ramp and apron area of 
the air terminal without permission except persons as- 
signed to duty therein, authorized representatives of the 
Port Authority or the Airport Operator, or passengers 

; and crews entering upon the public ramp and apron areas 


for purposes of embarkation or debarkation. 


Passengers shall not be permitted to enplane or deplane 
except in the presence of authorized personnel of the 


aircraft operator. 


No person shall post, distribute or display signs, 


advertisements, circulars, printed or written matter 
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at the air terminal without permission. 


No person shall solicit funds for any purpose at the 


air terminal without permission. 


No person, unless duly authorized by the Airport 
Operator, shall, in or upon any area, platform, stair- 
way, station, waiting room or any other appurtenance 
of the air terminal: 


(a) sell, or offer for sale any article of merchandise; or 
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(b) solicit any business or trade, including the carrying 
of baggage for hire; the shining of shoes or bootblacking; 
or 
(c) entertain any persons by singing, dancing or playing 
any musical instrument; or 


(a) solicit alms.. 


No person who is unable to give satisfactory explanation 
of his presence, shall loiter in or about any toilet, 
area, station, station platform, waiting room or any 


other appurtenance of the air terminal. 


No person except authorized peace officers, other duly 
authorized government representatives and authorized 
security employees or members of the armed forces of the 
United States, on official duty, shall carry any firearms 


and explosives at the air terminal without permission. 


All persons other than those in the excepted classes 
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shall, while at the air terminal, surrender all such 


objects in their possession. 


No person shall interfere or tamper with any aircraft at 
the air terminal, or start the engine of such aircraft 


without the operator's consent. 


Cleaning of or otherwise maintaining aircraft shall be 
accomplished only in areas designated for that purpose 
by the Manager. ; 


No person shall place, discharge or deposit in any manner , 


offal, garbage or any refuse in or upon any air terminal 


highway, operational area, fuel storage area, public 


vehicular parking area, public landing area, public ramp 
| 


and apron area, public passenger ramp and apron area, public 
cargo ramp and apron area, or public aircraft and! storage 
area, except at such places and under such conditions as 


the Airport Operator may from time to time prescribe. 
| 
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In the event of spillage or dripping of gasoline, oil, 
grease or any other material which may be tunsightly or 
detrimental to the pavement in any area at the cau terminal, 
the same shall be removed immediately. The responsibility 
for the immediate removal of such gasoline, oil, grease, 
or other material shall be assumed by the operator of 

the equipment causing the same or by the tenant or conces- 


sionaire responsible for the deposit thereof on the pavement. 
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No person shall enter any public building, arcade, observation 
platform, public landing area, public ramp and apron area, 
public passenger ramp and apron area, or public cargo ramp 

and apron area of the air terminal with any animal except 

a "seeing-eye" dog, or one properly confined for shipment. 
Animals may be permitted in other areas of the air terminal 

if on a leash or confined in such a manner as to be under 


control. 


The following portions or areas of the air terminal operated 
by the Airport Operator shall be available for use for the 
following purposes; and such areas and portions otf the air 
terminal may be used by members of the traveling public, by 
aircraft operators (and by officers and employees of aircraft 
operators), and by other persons, for such purposes and for 
such purposes only. The use of such areas and portions of 
the air terminal for any other purposes is forbidden; and 
any right, permit, license or permission, express or implied, 


to enter upon,! pass through or otherwise use any such areas 


or portions of the air terminal is subject to the conditions 


that they shall be used only for such purposes, and in the 
event any person shall use or attempt to use such areas or 
portions of the air terminal for any other purpose or pur- 
poses, or shall use the same for an authorized purpose but ina 
disorderly manner, then any right, permit license or permission 
theretofore granted to him to use such space or portions of the 
air terminal for any purpose whatsoever shall forthwith cease 


and terminate without further action by the Airport Operator. 
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(a) Public Aircraft Parking and Storage Areas may be jused 
for the purpose of parking and storing aircraft, for the 
purpose of servicing aircraft with fuel and lubricants and 
other supplies for use thereon, and for the purpose of making 


minor or emergency repairs to aircraft. | 


(db) Public Cargo Ramp and Apron Areas may be used for the 


purpose of loading and unloading cargo, mail and supplies to 
or from aircraft, for the purpose of servicing aircraft with 
fuel and lubricants, for the ‘purpose of performing the 

operations commonly known as "ramp service," for the purpose 
of performing inspection, minor maintenance and other 
services upon or in connection with aircraft ineidental to 
performing "ramp service," and for the purpose of parking 
mobile equipment actively used in connection with such 


operations. 


(c) Public Passenger Ramp and Apron Areas may be used for 
the purpose of loading and unloading passengers, baggage 

and supplies to or from aircraft, for the purpore of | servicing 
aircraft with fuel and lubricants, for the purpose of 
performing the operations commonly known as “ramp service, " 


for the purpose of performing inspection, minor meee 
and other services upon or in connection with aircraft, 
incidental to performing "ramp service" and for the purpose 
of parking mobile equipment actively used in connection 


with such operations. 
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(a) Public Ramp and Apron Areas may be used for the purpose 

of loading and’ unloading passengers, baggege, cargo, mail and 
supplies to or from aircraft, for the purpose of servicing 
aircraft with fuel and lubricants, for the purpose of performing 


the operations’ commonly known as "ramp service," for the purpose 


of performing inspection, minor maintenance and other services 
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vpon or in connection with aircraft incidental to performing 
"ramp service" and for the purpose of parking mobile equip- 


ment actively used in connection with such operations. 


(e) Public Landing Areas may be used for the purpose of 

landing and taking-off of aircraft and for the purpose of the 
ground movement of aircraft to, from and between runways, 

Public Cargo Ramp and Apron Areas, Public Passenger Ramp and 
Apron Areas, Public Ramp and Apron Areas, Public Aircraft 

Parking and Storage Areas, and other portions of the air terminal. 


(f) Air terminal Highways may be used as a means of ingress 
and egress by highways vehicles to, from and between the city 
streets with which such highways connect and the various build- 
ings and land areas at the air terminal abutting upon such 
highway; and sidewalks along such highways (and other portions 
of such highways when designated for that purpose) may be used 
by pedestrians as a means of ingress and egress to, from and 


between various portions of the air terminal. Sidewalks 
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and other portions of highways designated for pedestrian use 
may also be used for picketing in connection with labor 
disputes, provided that such picketing does not unreasonably 
interfere with the use thereof by others, and provided that 
Buch picketing is conducted in the same peaceful) and orderly 
manner as it is required by law and city regulation to be 


conducted upon city streets. | 


| 
(g) Public Vehicular Parking Areas may: be used for the purpose 
of parking highway vehicles. 


(h) Hallways, corridors, lobbies and waiting rooms in the termina] 
buildings may be used as a means of ingress and egress to, from ané¢ 
between the air terminal highway and the ramp and apron space and 
other portions of the air terminal adjacent to such terminal 
buildings, and the various offices and places of business within 


the terninal buildings. Such hallways, corridors, lobbies and 
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waiting rooms may also be used by incoming and‘outgoing passen- 


gers of aircraft while waiting the departure of aircraft or ground 
transportation, as the case may be, by friends and relatives of 
passengers bona fide for the purpose of meeting incoming passen- 
gers or accompanying outgoing passengers. In cases where counters 
are located in or along such hallways, corridors,| lobbies or 
waiting rooms, such hallways, corridors, lobbies and waiting 

rooms may. also be used at such counters for the purpose of carry- 


ing on any transactions authorized by the lease, permit or license 
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pursuant to which such counter is maintained and operated. 


(4) Hallways, corridors and lobbies in buildings to which 
members of the public are admitted, other than the terminal 
building, may be used as a means of ingress and egress to, from 
and between the air terminal highways and other portions of the 
air terminal abutting upon such buildings, and the various 


offices and other places of business in such buildings. 


‘(j) As used herein, the words "ingress and egress" refer merely 
to the use of an area or portion of the air terminal as a means 


of going from one place to another without undue delay. 


(k) Nothing herein contained shall be construed to limit the use 


of any area or portion of the air terminal by officers or employees 
of the Port Authority, or by the Airport Operator, or to prevent 
any policeman, fireman or other public officer or employee from 
entering upon any part of the air terminal when properly required 


so to do in the performance of his official duties. 


(1) The use of the foregoing areas and portions of the air 

terminal is further conditioned upon compliance with, and the 
payment of such rates, fees or charges, such other rules and 
regulations as are now in effect or may from time to time be 


prescribed. 
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TETERBORO AIRPORT 
SCHEDULE OF CHARGIS 
FOR THE USE OF 


THE PUBLIC LANDING AREA 


The operators of any aircraft using the public landing area at 
Teterboro Airport, except pursuant to the terms of a lease or other agree- 
ment with The Port of New York Authority or the Airport Operator, shall pay 


for such use at the rate set forth herein. 


I, PUBLIC LANDING AREA CHARGES ° 
1. For each take-off of aircraft not exceeding 2,500 pounds of maximum 
gross weight for Cake SOLE ein eicciaroveieloiciebeisieieisiorieiolociohiaere pee geo 
Operators of aircraft of this weight class may elect to pay a fee 
of $10.00 per month or $100 per year per aircraft) for unlimited 
use of the public landing area in lieu of the charge provided 


above. 


2. For each take-off of aircraft exceeding 2,500 pounds/ but not -pageed- 
: “48 >. 


ing 7,500 pounds of maximum gros: weight for take-off.......-56$2.50 
Operators of aircraft of this weight class may efect to pay a fee 
of $15.00 per month or $150.00 per year per aircraft for unlimited 
use of the public landing area in lieu of the charge provided 


above. | 
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3. For each take-off of aircraft exceeding 7,500 pounds:--$.02 per one 
hundred pounds, of maximum gross weight for take-off, provided that 


the minimm charge for each such take-off shall be.........-.-$2.50 


Maximum gross weight for take-off shall mean the maximum gross 

weight which an aircraft may lawfully have, at the time of leaving 
the ground at any airport in the United States (under the most favor- 
able conditions which may exist at such airport and without regard to 


special limiting factors arising out of the particular time, place or 


circumstances of the particular take-off, such as runway length, air 
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continued 
temperature, or the like). If such maximum gross weight is not 
fixed by or pursuant to law, then said phrase shall mean the 


actual gross weight at take-off. 


Such charges shall not be payable in connection with the following: 
a. "Touch-and-go" and similar operations in which the aircraft 
comes in contact with the runways or ground and, without coming 
to a stop, thereafter resumes the flight by leaving the ground 
from the same runway and in the same direction, provided that 
the aircraft originates and terminates its flight at the airport 
and provided, further, that the initial take-off is subject to 
such charges. 
b. Test flights which originate and terminate at the airport, provided: 
(1) The repairs and/or work under test have been performed by an 


Airport Operator permittee at the airport; 


II. 


| 
- (3) Not more than two hours elapse between the time an a 
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(2) No intermediate landings take place at other airport 


is duly authenticated for the test flight by the Air 

Operator permittee performing the repairs and/or wor 

time the aircraft returns to the airport. | 
In the event an aircraft departs from the airport for ano 
tion, which aircraft, without making a stop at another ai 
forced to return to and land at the airport because of ne 
logical conditions, mechanical or operating causes or for 
similar emergency or precautionary reason, such charge sh 
be payable in connection with the subsequent departure of 
aircraft or a substituted aircraft; provided, however, th 
subsequent departure the aircraft or substituted aircraft 


for the same point and transports the same or substantial 


load. 
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FREE USE OF PUBLIC LANDING AREA 


8; and 
ircraft 
port 


k and the 


ther destina- 
Tport, is 
teoro- 

any 

all not 

such 

at on such 
is destined 


ly the same 


Notwithstanding the provisions of any Schedule of Charges hereto- 


fore adopted for the use of Teterboro Airport, no charge shall be made 


for the use of such areas at the airport by the following 
1. 


Aeronautics Board, 


Aircraft owned by the State of New York or the State of 


or City of New York, or the City of Newark, 


Aircraft operated by 


the United States Coast Guard when 


aircraft: 


Aircraft operated by the Federal Aviation Administration or the Civil 


New Jersey 


engaged 


in the execution of search and rescue and law enforcement duties, 
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Aircraft owned or chartered by The Port of New York Authority. 
Aircraft operated under orders of the Civil Air Patrol when engaged 
in the execution of official aircraft search and rescue missions or 


in officially ordered practice aircraft search and rescue missions. 
CREDIT ARRANGEMENTS AND MONTHLY REPORTS 


All charges under this Schedule of Charges shall be payable in cash 


as they are incurred unless credit arrangements satisfactory to the 


Airport Operator have been made in advance. 


For the Port Authority 


Initialled: 


For the Airport Operator 
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UNITED STATES OF AMERICA 
FEDERAL AVIATION AGENCY 


PROJECT APPLICATION 


(For Federal Aid for Development of Public Airports) 


| Part I-PROJECT INFORMATION 


The PORT OF NEW YORK AUTHORITY : (herein called 


the “Sponsor’”’) hereby, makes application to the Federal Aviation Agency (hereinafter 
called the “FAA”), for a grant of Federal funds pursuant to the Federal Airport Act 
and the Regulations issued thereunder, for the purpose of aiding in financing a project 
(herein called the “Project”) for development of the 

—__Teterboro CA irport (herein called the “Airport”) locate 


in Boroughs of Teterboro, Moonachie Teterboro, Moonachie, Hasbrouck Heights and the SS Se Lyndhurst ¥ 
State of _New Jersey 
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hg is proposed that the Project consist of the following-described airport develop- 
ment: . 


ql) Extend (1000'), widen (50') and light Runway 6-24 from 5015' x 
100' to 6015' x 150'; construct and light taxiways to serve Runway 
6-24; relocate Navaids and remove and light obstructions. | 


(2) Extend (2000') light and widen Runway 1-19; construct !parallel taxiway 
and other associated taxiway and runway improvements. 


(3) Land acquisition - Parcels designated as "A" "B" and "Ic" 
all as more particularly described on the property map attached (hereto jas Exhibit 
+ EAAAKKKKAKAKKEKAKEK AXKKERKS 


“A”)* (eosxEachihittke ter Prejectoiopliextimdate 
Rarogeepte Boxxx xxx xxxxexxxxxxxxxxxnxrn) 


“Strike out the inappropriate clause. 
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__THE FoLLowine Is a SUMMARY OF THE ESTIMATED COST OF THE PROJECT: _ 


ESTIMATED ESTIMATED 
TOTAL SPONSOR'S SHARE FEDERAL SHARE 
ITEM ESTIMATED OF COST OF COST 


Cost PER- praia ene PER- 
AMOUNT CEN? AMOUNT CENT 


1. LAND Costs 4,300,000 2,150,000 5c] 2,150,000 


2. CONSTRUCTION CosTS 


. ENGINEERING AND 
SUPERVISION CosTS 


‘4, ADMINISTRATIVE COSTS 


. Total of 2, 3, and 4 
above 


6. CONTINGENCIES 


7. TOTAL ALL ESTIMATED 
PROJECT CosTS [ 
(Items 1, 5, and 6) All other amounts jto-be inser 


Part II-REPRESENTATIONS 
’ The Sponsor hereby represents and certifies as follows: 


1. Legal Authority.—The Sponsor has the legal power and authority: | (1) to do all 
things necessary in order to undertake and carry out the Project in conformity with the 
Act and the Regulations; (2) to accept, receive, and disburse grants of funds from the 
United States in aid of the Project, on the terms and conditions stated in the Act and the 
Regulations; and (3) to carry out all of the provisions of Parts III and IV of this Project 
Application. 
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2. Funds.—The Sponsor now has on deposit, or is in a position to secure, 
$s for use in defraying the costs of the Project. The present status of 
these funds is as follows: 

The Airport property was acquired by purchase or otherwise and 
has been fully paid for from Port Authority funds. 


Funds for construction will be available from existing cash 
deposits or from the sale of bonds which the Sponsor is authorized 
to issue and in support of which the Sponsor ney pledge its General 
Reserve Fund, Chapter 802, Laws of New York, 1947; Chapter 43, 

Laws of New Jersey, 1947. 


3. Compatible Land Use.—The Sponsor has taken the following actions to assure 
compatible usage of land adjacent to or in the vicinity of the airport: 


The Sponsor has and will continue to maintain active liaison with ~ 
the planning officials of communities adjacent to the Airport. This + 
will assure, to the extent possible, that changed uses authorized 
by the municipalities are compatible with airport operations. 
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TETERBORO AIRPORT 
STATEMENT PURSUANT TO PART 151.26 
PAPAGRAPH (b) FEDERAL AVIATION REGULATIONS 
EFFECTIVE JANUARY 27, 1967 


In recognition of the interests of the communities at and 
near the Airport, the overall development plan has been given wide 
publicity through Various communications media. To the best of our 
knowledge no objection has been made to the specific plans contained 
in this Project Application to which this is attached or to the 
proposed overall development plan for the Airport of which this work 
is a part. 


(Any information to the contrary to be added) 
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4. Appre als of Ciber Agencies.---The Project has been approved by all non-Federal 
agencies who: approval is required, namely: 


YEW JERSEY DEPARTMENT OF TRANSPORTATION 


TRI-STATE TRANSPORTATION COMMISSION 


5. Defaults.—The Sponsor is not in default on any obligation to the United States or 
any agency of the United States Government relative to the development, operation, or 
maintenance of any airport, except as stated herewith: 


(Any information to the contrary to ve added) 


6. Possible Disabilities.—There are no facts or circumstances (including the exist- 
ence of effective or proposed leases, use agreements, or other legal instruments affecting 
use of the Airport or! the existence of pending litigation or other legal proceedings) 
which in reasonable probability might make it impossible for the Sponsor to carry out 
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| 
and complete the Project or carry out the provisions of Parts III and IV of the Project 
Application, either by limiting its legal or financial ability or otherwise, except as follows: 


(Any information to the contrary to be added) 


7. Land.—(a) The Sponsor holds the following property interest in the following 
areas of land' which are to be developed or used as part of or in connection with the Air- 
port, subject to the following exceptions, encumbrances, and adverse interests, |all of which 
areas are identified on the aforementioned property map designated as Exhibit AHR 


(Any information to the contrary to be added) 


The Sponsor further certifies that the above is based on a title examination by a qualified 
attorney or title company and that such attorney or title company has determined that 
_ the Sponsor holds the above property interests. 


ISate character of property interest in each area and lst and identify for each all exceptions, encumbrances, and 
adverse tatereats of ever King and nature. including liens, easements, leases, etc. The separate areas of land need 
only be identified here by the area numbers shown on the property map. - i 
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-+(b) The Sponsor will acquire within a reasonable time, but in any event prior to 
the start of any construction work under the Project, the foliowing property interest in 
the following areas of land’ on which such construction work is to be performed, all of 
which areas are identified on the aforementioned property map designated as Exhibit 
“aA” : i 


NONE 


(c) The Sponsor will acquire within a reasonable time, and if feasible|prior to the 
completion of all construction work under the Project, the following property interest in 
the following areas of land’ which are to be developed or used as part of or in connection 
with the Airport as it will be upon completion of the Project, all of which areas are iden- 
tified on the aforementioned property map designated as Exhibit “A”: 


NONE 


‘Sate character of property interest In each area and list and {dentify for each all exceptions, encumbrances, and 
adverse Interests of every kind and nature, including Hens, exsementy, leases, etc. The separate areas of land need 
only be identified here by the area numbers shown on the property map. 
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Part IHI-SPONSOR’S ASSURANCES 


In order to furnish the assurances required by the Act and 
Regulations the § roby <4 " 
United States, as follows: 


1. These covenants shall become effe-tive upon acceptance 
by the Sponsor of an offer of Federal aid for the Project or 
any portion thereof, made by the FAA ai.d shall constitute a 
part of the Grant Agreement thus formed. These covenants 
shall remain in full force and effect throughout the useful life 
of the facilities developed under this Project, but in any event 
not to exceed twenty (20) years from the date of said accept- 
ance of an offer of Federal aid for the Project. 


. The Sponsor will operate the Airport as such for the 
se and bencfit of the public. In furtherance of this covenant 
but without limiting its general applicability and effect), the 
ponsor specifically agrees that it will keep the Airport open 

to all types, kinds, and classes of aeronautical use without dis- 
*rimination between such types, kinds, and classes: Provided, 
“fnat the Sponsor may establish such fair, equal, and not un- 
justly discriminatory conditions to be met by all users of the 
Airport as may be necessary for the safe and efficient opera- 
tion of the Airport; And Provided Further, That the Sponsor 
may prohibit or limit any given type, kind, or class of aero- 
nautical use of the Airport 1f such action is necessary for the 
safe operation of the airport or necessary to serve the civil 
aviation needs of the public. 


3. The Sponsor will not grant or permit any exclusive right 
for the use of the airport forbidden by Section 308 of the 
Federal Aviation Act of 1958, and will otherwise comply with 
all applicable laws. In furtherance of this covenant (but with- 
out limiting its general applicability and effect), the Sponsor 
specifically agrees that, unless authorized by the Adminis- 
trator, it will not, either directly or indirectly, grant or permit 
any person, firm, or corporation the exclusive right for the 
conduct of any aeronautical activities on the Airport, includ- 
ing but not limited to, charter flights, pilot training, aircraft 
rental and sightseeing, aerial photography, crop dusting, 
aerial advertising and surveying, air carrier operations, air- 
craft sales and services, sale of aviation petroleum products 
whether or not conducted in conjunction with other aeronauti- 
cal activity, repair and maintenance of aircraft, sale of air- 
craft parts, and any other activities which because of their 
direct relationship to the operation of aircraft can be regarded 
&s an aeronautical activity: Provided, That the prohibition 
against the grant or permit of an exclusive right as set’ forth 
herein in no way alters the rights or obligations of the Sponsor 
under a surplus property instrument of transfer pursuant to 
which surplus property was conveyed to the Sponsor by the 
United States pursuant to the Surplus Property Act of 1944, 
(61 Stat. 678), as amended. 


4. The Sponsor agrees that it will operate the Airport for 
the use and benefit of the public, on fair and reasonable 
terms, and without unjust discrimination. In furtherance of 
this covenant (but without limiting its general applicability 
and effect), the Sponsor specifically covenants and agrees: 


a. That in its operation and the operation of all facilities 
on the airport, neither it nor any person or organization 


occupying space or facilities thereon will discriminate 
against any person or class of persons by reason of race, 
color, creed, or national origin in the use of any of the fa- 
cilities provided for the public on the Airport. 


rangement under which a right or privilege at the Airport 
is granted to any person, firm, or corporation to render to 
| the public any service (including the furnishing or sale of 
{any aeronautical parts, materials, or supplies) essential to 
jthe operation of aircraft at the Airport, the Sponsor will 
sinsert and enforce provisions requiring the contractor: 
4 


| b. That in any agreement, contract, lease, or other ar- 


ey discriminatory basis to all users thereof, 
an 


| (1) to furnish said service on a fair, equal, and not 


(2) to charge fair, reasonable, and not unjustly dis- 
criminatory prices for each unit or service; Pro- 
vided, That the contractor may be allowed to make 
reasonable and nondiscriminatory discounts, re- 
bates, or other similar types of price reductions to 
volume purchasers. 


c. That it will not exercise or grant any right or priv- 
ilege which would operate to prevent any person, firm, or 
corporation operating aircraft on the Airport from per- 
forming any services on its own aircraft with its own em- 
ployees (including, but not limited to maintenance and re- 
pair) that it may choose to perform. 


d. In the event. the Sponsor itself exercises any of the 
rights and privileges referred to in subsection b, the serv- 
ices involved will be provided on the same conditions as 
would apply to the furnishing of such services by contrac- 
tors or concessionaires of the Sponsor under the provisions 
of such subsection b. 


5. Nothing contained herein shall be construed to prohibit 
the granting or exercise of an exclusive right for the furnish- “ 
ing of nonaviation products and supplies or any service of a 
nonaeronautical nature or to obligate the Sponsor to furnish 
any particular nonaeronautical service at the Airport. 


6. The Sponsor will operate and maintain in a safe and 
serviceable condition the Airport and all facilities thereon 
and connected therewith which are necessary to serve the 
aeronautical users of the Airport other than facilities owned «| 
or controlled by the United States, and will not permit any | 
activity thereon which would interfere with its use for air- 
gare purposes: Provided, That nothing contained herein shall 

construed to require that the Airport be operated for aero- 
nautical uses during temporary periods when snow, flood, or 
other climatic conditions interfere with such operation and 
maintenance; And Provided Further, That nothing herein 
shall be construed as requiring the maintenance. repair, res- 
toration or replacement of any structure or facility which is ~ 
substantially damaged or destroyed due to an act of God or 
“ee condition or circumstance beyond the control of the 

ponsor. 
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Insofar as it is within its 
Sponsor will, either by 

easements or other interests i 

or airspace or by the a i 


tree, 
areas of the runways of the Airpo: 
an obstruction to air navi 
standards 
ard Order 


8. All facilities of the Airport developed with Federal aid 
and all those usable for the landin and taking off of aircraft, 
will be available to the United 

for use by military and 


naval aircraft is substantial, 
to such use, of the cost of o 
so used, may be charged. 

‘AA, or otherwise a, y F 
agency, substantial us ry and nava 
aircraft will be considered to exist when operations of such 
aircraft are in excess of those which, in the opinion of the 
FAA, would unduly interfere with use of the landing area by 
other authorized aircraft, or during any calendar month that: 


a. Five (5) or more military or naval) aircraft are regu- 
larly based at the airport or on land adjacent thereto; or 


b. The total number of movements (counting each land- 
as a movement and each takeoff as a movement) of 
military or naval aircraft is 300 or more, or the gross ac- 
cumulative weight of military or naval aircraft using the 
Airport ae total movements of military or naval aircraft 
tmaultiplied by gross certified weights of such aircraft) is 
in excess of five million pounds. 


9. Whenever so requested by the FAA, the Sponsor will 
furnish without cost to the Federal Government, for construc- 
tion, operation and maintenance of facilities for air traffic 
control activities, or weather reporting activities and com- 
munication activities related to air traffic control, such areas 
of land or water, or estate therein, or rights in buildings of 
the Sponsor as the FAA may consider necessary or desirable 

’ for construction at Federal expense of space or facilities for 
such purposes. The approximate amounts of areas and the 
nature of t the property interests and/or rights so required 
will be set forth in the Grant Agreement relating to the Proj- 
ect. Such areas or any portion thereof will be made available 
as provided herein within 4 months after receipt of written 
request from the FAA. : 


10. The Sponsor will furnish the FAA with such annual 
or special airport financial and operational reports as may 
be reasonably requested. Such reports may be submitted on 
forms furnished by the FAA, or may be submitted in such 


_ out plan as so approved by the 


manner as the Sponsor elects so long as the essential data are 
furnished. The Airport and all airport records and documents 
affecting the Airport, including deeds, leases, operation and 
use agreements, regulations, and other instruments, will be 
made available for inspection by any duly authorized repre. 
sentative of the FAA upon re: onable request. The Sponsor 
will furnish to the FAA, upon request, a true copy of any 
such document, | 

| 


11. The Sponsor will not ente 
would operate to deprive it of 
necessary to perform any or all 
unless by such transaction the 
covenants is 


nt 


these covenants, 
| 

12. The Sponsor will keep up ito date at all times an airport 
layout plan of the Airport showing (1) the boundaries of the 
Airport and all proposed additions thereto, together with the 
boundaries of all offsite areas| owned or controlled by the 
Sponsor for airport purposes, and Proposed additions thereto; 
(2) the location and nature of ll existing and proposed air- 
port facilities and structures (such as runways, taxiways 
aprons, terminal buildings, han; rs, and roads), ineluding all 
Proposed extensions and reductions of existin airport facili- 
ties; and (3) the location of all existing an proposed non- 
aviation areas and of all existing improvements thereon, Such 
airport layout pian. and each amendment, revision, or modi- 
fication thereof, shall be subject/to the approval of the FAA, 
which approval! shall be evidenced by the signature of a duly 
authorized representative of the! FAA on the face of the air- 
port layout plan. The Sponsor (will not make or permit the 
making of any changes or alterations in the Airport or any 
of its facilities other than in conformity with the airport lay- 
FAA, if such changes or al- 
terations might adversely affect the safety, utility, or effi- 
ciency of the Airport. | 


13, Insofar as is within its power and to the extent reason- 
able, the Sponsor will take actioh to restrict the use of land 
adjacent to or in the immediate vicinity of the Airport to 
activities and purposes compatible with normal airport opera- 
tions including landing and takepff of aircraft. 


14. If at any time it is determined by the FAA that there 
is any outstanding right or claim of right in or to the Airport 
property, other than those set forth in Part II, paragraphs 
7(a),7(b), and 7(c), the existence of which creates an undue 
risk of interference with the operation of the Airport or the 
performance of the covenants of/this Part, the Sponsor will 
acquire, extinguish, or modify such right or claim of right 
in a manner acceptable to the FAIA. 


15. Unless the context re requires, all terms used 


in these covenants which are fined in the Act and the 
Regulations shall have the meanings assigned to them therein. 
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Part IV-PROJECT AGREEMENT 


If the Project or any portion thereof is approved by the FAA, and an offer of Fed- 
eral aid for such approved Project is accepted by the Sponsor, it is understood and agreed 
that all airport development included in such Project will be accomplished in accordance 
with the Act and the Regulations, the plans and specifications for such development, as 
approved by the FAA, and the Grant Agreement with respect to the Project. 


IN WITNESS WHEREOF, the Sponsor has caused this Project Application to be duly 


executed in its name, this ___________ day _ of ————————— oe 


APPROVED: New Jersey State 
Department of Transportation ‘THR PORT OF NEW YORK AUTHORITY 


(Name of Sponsor) 
BY: 
Director, Division of Aeronautics 


By. 


Austin J. Tobin 
Executive Director 


(Title) 


OPINION OF SPONSOR’S ATTORNEY 


I HEREBY CERTIFY that all statements of law 
made in this Project Application and all legal 
conclusions upon which the representations and 
covenants contained herein are based, are in 
my opinion true and correct. 


Assistant General Counsel 
(Title) 
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SPONSOR ASSURANCE TO ACCOMPANY PROJECT APPLICATION DATE) 
FOR A GRANT OF FUNDS FOR THE DEVELOPMENT OR IMPROVEMENT OF THE | 
TETERBORO ATRPORT 
—kemoe——————— 
Non-discrimination in Federally-assisted Programs of the FAA. In order 
to furnish the assurances required by Title VI of the Civil Rights Act of 
1964, and by Part 15 of the Federal Aviation Regulations, as amended, The 
Port of New York Authority (hereinafter called the "Sponsor") hereby covenants 
and agrees with the United States (hereinafter called the "Government") as 
follows: 


The Sponsor in the operation and use of the Teterboro Airport, will not 
on the grounds of race, color or national origin discriminate or permit 
discrimination against any person or group of persons in any manner prohibited 
by Part 15 of the Federal Aviation Regulations. i 


The Sponsor will include, or require the inclusion of, the| foregoing 
covenant in every agreement or concession pursuant to which any| person or 
persons, other than the Sponsor, operates or has the right to operate any 
facility on the Airport providing services to the public, and a/ provision 
granting the Sponsor the right to take such action as the Government may 
direct to enforce such covenant. 


Noncompliance with the above assurances shall constitute a/material tee / 
and in the event of such noncompliance the Government may take appropriate action 
to enforce compliance, may terminate the Grant Agreement to which this covenant 
relates, or seek judicial enforcement. : 


The covenant shall become effective upon execution of a Grant Agreement 
pursuant to the above identified project application and shall constitute 
part of the Grant Agreement to which it relates and shall remain in full force 
and effect so long as the airport covered by such agreement continues to be 
used and operated as a public airport. 


With respect to the third paragraph above it is understood |that such 
requirement shall only apply to agreements or concessions executed subsequent 
to the execution of the Grant Agreement. 

With respect to the fourth paragraph above, the Government jshall not 
terminate the Grant Agreement or take other action as referred to in that 
paragraph unless (a) the Government has first given the Sponsor thirty(30) 
days’ prior written notice of non-compliance by the Sponsor; and! (b) the 
Sponsor does not comply or commence compliance within said thirty(30) days. 

| 


The Sponsor desires to have noted that in its case the provisions 
concerning non-discrimination are superfluous since it has a long and well 
established policy not to discriminate against any person because of race, 
creed, color or national origin. 


THE PORT OF NEW YORK AUTHORITY 


By po  e 
Executive Director 


AVIATION DEMAND AND AIRPORT FACILITY 


REQUIREMENT FORECASTS FOR LARGE 
AIR TRANSPORTATION HUBS 


THROUGH 1980 


August 1967 


Department of Transportation 
Federal Aviation Administration 
Airports Service 
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PART I. FORECAST OF AIRPORT AVIATION ACTIVITY, 1970-19 
Se eh 80 


NEW YORK (L) HUB 


80 
| 
| 


AIRPORT ACTIVITY PORTS 
AVIATION ACTIVITY 1970 197 1980 
} eVitt = REALS 


AIRCRAFT OPERATIONS (000) 


1. Total Operations 


a. Itinerant Operations 
(1) Sched. Air Carrier 
(2) General Aviation 
(3) Military 


b. Local Operations 
(1) General Aviation 
(2) Military 


BUSY HOUR OPERATIONS (NO.) 


1. Sched, Air Carrier 
2. General Aviation 1/ 


ENPLANED PASSENGERS (000) 


1. Total Passengers 
2. Sched. Air Carrier 
a. Domestic 
b. International 
3. General Aviation 


AIR CARGO - TONS (000) 


1. Domestic 
2. International 


BASED AIRCRAFT - GEN. AVIN. (NO.) 


1. Total Based Aircraft 
2. Less than 12,500 lbs. 
3. More than 12,500 lbs. 
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PART I.| FORECAST OF AIRPORT AVIATION ACTIVITY, 1970-1980 
NEW YORK (L) HUB 


AIRPORT ACTIVITY FORECASTS 1 
AVIATION ACTIVITY 1970 1975 1980 ° 


AIRCRAFT MIX (TYPES) - (% Distr.) 
1. Air Carrier - Operations 
Group A 
Group B 
Group C 


Carrier - Passenger/Cargo 


Group X (Over 200 seats) 


Group L (120 - 199 seats) 
Group M (75 - 119 seats) 
_ Group § (55 - 74 seats) 

Group T (54 seats and under) 
General Aviation - Operations* 
a. Group C 0.6 
b. Group D&E 99.4 
Military - Operations 100.0 
a. Group B 40.0 40.0 


b. Group C 60.0 60.0 


* General Aviation - Passenger/Cargo - all Group T aircraft. 


Re Appendix 1 for aircraft group classification code definitions. 
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PART II. FORECAST OF SELECTED AIRPORT FACILITY REQUIREMENTS, 1980 


NEW YORK (L) HUB 


SELECTED 1980 REQUIREMENT 
AIRPORT FACILITIES __ FORECASTS 


Air Carrier 


Terminal Apron | 
a. Gate Positions (No.) 419 


b. Apron Area (Sq. Yds.) 3,762,000 


Terminal Building 
a. Passenger Handling (Includes ticketing, 


baggage claim, operations space and 
passenger hold areas; excludes freight 
and cargo space) (Sq. Ft.) 3,150,000 
Circulation, utilities and public 

conveniences (Sq. Ft.) 4,359,000 
Concession Space (Sq. Ft.) 1,355,000 
Total Area, Terminal Building (Sq. Ft.) 8,864,000 


| 
3. Federal Inspection Facilities, Passenger (Sq. Ft.) 545,000 


4. Public Vehicular Parking Areas | 
-. a. Vehicular Parking Spaces (No.) 55,000 


b. Area (Sq. Yds.) 1,951,000 


5. Cargo Facilities 


a. Gate Positions (No.) 

b. Apron Area (Sq. Yds.) 

c. Cargo Building (Sq. Ft.) 

d. Vehicular loading and unloading area 
(1) Spaces (No.) : 
(2) Area (Sq. Yds.) 


General Aviation 


1. Aircraft Parking . 
a. Apron Space (Unhangared) 
(1) Area (Sq. Yds.) 4,282,000 
(2) Aircraft Parking/Tie Down Positions (No.) 4,584 
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PART II. FORECAST OF SELECTED AIRPORT FACILITY REQUIREMENTS, 1980 
NEW YORK (L) HUB 


SELECTED 1980 REQUIREMENT 
AIRPORT FACILITIES FORECASTS 


Apron Space (Hangared) 

(1) Area (Sq. Yds.) 2,070,000 
(2) Aircraft Parking Positions (No.) 1,308 
Total Apron Space 

(1) Area (Sq. Yds.) 6,352,000 
(2) Aircraft Parking Positions (No.) 5,892 


Terminal Building, Area (Sq. Ft.) 385,000 


Public Vehicular Parking Areas 
a. Vehicular Parking Spaces (No.) 10,214 


b. Area (Sq. Yds.) 
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BUTLER AVIATION 


INDEX 
Exhibit 
No. 


Statement of Position of Butler Aviation in the Pan 
American-Farmingdale/Teterboro Airports Agreement Case. 


Testimony of Paul S. Dopp, President, Butler Aviation 
Company . 


Testimony of L. John Eichner, Vice President, Simat, 
Helliesen & Eichner, Inc. 


THE GEOGRAPHIC MARKET OF THE CASE 


Airports Exclusively Used by General Aviation in the 
New York Area Available for High Performance 


Total "All Weather" Airports in the New York Area 
Available for High Performance Aircraft. 


Exhibit 


No. 


BA-103 
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The Importance of the New York Area for the Aviation 
Industry. | 


THE PRODUCT MARKET OF THE CASE 


HIGH PERFORMANCE AIRCRAFT ARE 
GROWING IN IMPORTANCE AND ARE 
CRUCIAL TO THE FIXED-BASE 
OPERATOR 


High Performance Aircraft Are Growing in Number. 


High Performance Aircraft Are Becoming a More 
Important Percentage of the General Aviation Industry. 


High Performance Aircraft Are More Important to the 
Fixed-Base Operators Because of Greater Sales Values, 
Fuel Consumption, and Use. 


High Performance Aircraft Require More Facilities 
Than Light Planes. 


| 
HIGH PERFORMANCE GENERAL AVIATION 
AIRCRAFT ARE BEING SQUEEZED INTO 
FEWER AIRPORTS IN THE NEW YORK AREA | 
If the Pressures Which Now Exist Succeed in Forcing 
General Aviation Almost Completely Off the Airports 
Used by the Airlines, the Teterboro and Republic 
Airports will be the Only Ones Available for General 
Aviation 
News Release of The Port of New York Authority 
Announcing Increase of General Aviation Landing Fees 
From $5.00 to $25.00 During Peak Traffic Hours at 
the Kennedy, LaGuardia and Newark Airports. 


The Port of New York Authority Has Encouraged General 


Aviation Users to Use Teterboro. 
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The New York Port Authority is Forecasting a Greater 
Squeeze of General Aviation at the Three Major 
Airports. | 


The Airline Policy on General Aviation. 


| 
Closing of Secondary General Aviation Airports are 
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Adding to the Squeeze on General Aviation in the 
New York Area. 


Excerpt from Speech of George A. Spater of American 
Airlines, Inc. 


The Port of New York Authority Notice to General 
Aviation Operators. 


GENERAL AVIATION ACTIVITY AT THE PORT 
OF NEW YORK AUTHORITY AIRPORTS 


The General Aviation Activity Upon Which the Fixed- 
Base Operators in the Market Area Rely. 


General Aviation Operations at The Port of New York 
Authority Airports, 1958-1967. 


HIGH PERFORMANCE GENERAL AVIATION AIRCRAFT 
IN THE NEW YORK AREA ARE CONCENTRATED AT A 
VERY FEW AIRPORTS oe 


Multi-Engine General Aviation Aircraft Are Concentrate¢ 
at the All Weather Airports of the Area. 


NEW YORK STATE PLANS FOR FARMINGDALE 
(REPUBLIC) AIRPORT 


Announcement of Governor Rockefeller Regarding 
Farmingdale (Republic) Airport. 


PAN AMERICAN HAS THE ABILITY TO 
RESTRAIN COMPETITION 


Pan American Has the Largest Market Share of the 
Largest International Airline Market in the World. 


Excerpts from the New York Airways Certificate 
Renewal Case, Docket 15661. 


Pan American Already Owns 28.4% of the Outstanding 
Stock of New York Airways. 


Pan American Is an Important Factor in the Sale of 
High Performance Aircraft. 


Narrative Statement Relating to Advertising Advantages 
Which Pan American's Vast Size Give It Over a Small 
Aviation Service Company. 


Exhibit 


No. 


BA-306 


Pan American Uses Its Airline Strength to Increase 
Its Sales of High Performance General Aviation 
Aircraft. 


Pan American Has Great Marketing Strengths. 
| 


Pan American Uses Direct Mail Advertising to Tie 
Together the Sale of High Perfarmance General Aviation 
Aircraft and its Scheduled Passenger cece 

Pan American Can Advertise Its General Aviation 
Activities at Lower Rates Than Can Butler Aviation. 


Pan American's Growth Was Heavily Subsidized by 
Federal Funds. 
Pan American Press Releases Regarding Teterboro and 
Republic (Farmingdale) Airports. 


| 
Pan American Purchases Very Great Quantities of Fuel. 


Examples of Volume Discount Offered by Manufacturers 
of Aviation Equipment. 
Pan American's General Aviation Activities Will 
Expand. 


Pan American Encourages General Aviation Traffic 
to Use Teterboro. 


Excerpt from "Reply of Pan American World Airways, 
Inc. to Answer of Braniff Airways, Inc." Docket 

19325, December 20, 1967. 
Excerpts from Pan American's Annual Report for 1966. 


Pan American's Letter to Pilots Regarding the use 
of PANACOM. | 


Pan American's Magazine Advertising Volume. 


Pan American is the Leading U.s. International Carrier. 


26% of the Pan American System Passengers Enplane or 
Deplane at New York. 
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Pan American Has Ordered Five S-61 Helicopters. 


PAN AMERICAN WILL BE ABLE TO INCREASE ITS 
AIRLINE PASSENGER TRAFFIC 


General Aviation is Responsible for a Large Number 
of Connecting Passengers at The Port Of New York 
Authority Airports. ; 


Scheduled Air Taxi Nonstop Flights to Newark, LaGuardie 
and Kennedy Airports. 


Estimate of Passengers Enplaned and Deplaned in Air 


Taxi and Business and Private Operations at 
Metropolitan Airports Used by Airlines. 
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STATEMENT OF POSITION OF eaten IN THE 
PAN AMERICAN-FARMINGDALE/TETERBORO AIRPORTS AGREEMENT CASE 


l. This proceeding involves a fundamental policy decision 
which will have a vital impact upon the development of both general 
aviation and the airline business not only in the New York area, but 


throughout the nation. The question is: "Should tbs airline industry 
be allowed the use of, general aviation 


facilities he airlines a i industry are 


in conflict for the use of limited airport space and air space?" . 


The airlines and the general aviation users are rapidly approach- 
ing a dramatic confrontation over the allocation of airport facilities 
and air space. This problem will first reach a showdown in the New 
York area, where the problem is most acute. It would be grossly un- 
fair to permit a "back-door" solution to this problem in favor of 
the airlines by permitting them to gain control of the basic aviation 
facilities vital to general aviation activities. 


If the Board finds it is consistent with the public interest 
for an airline to control the access to general aviation facilities 
in the New York area - where the interests of these two groups are 
already in open conflict - it logically and legally follows that such 
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control can not be denied in all Major cities. Therefore, the Board' 
decision in this case will set the pattern for the entire nation. The 
Board must recognize that the question it will decide in this case is 
“whether it is consistent with the public interest to permit the air- 
lines to:control access to, and the use of, general aviation facilities 


throughout the nation. | 


There are no easy answers to this space allocation problem and 
it will require the utmost in wisdom, judgment and restraint for the 
airline industry, the general aviation users, and the governmental 
agencies involved to reach a fair and equitable solution on an amicable 
- basis. Accommodations and concessions May be required from all 
concerned with the problem. Permitting Pan American Sones a 


lehold on general aviation facilities in the New York area 

j "Tn Oo a situation 
t to solve under 

The Board cannot expect: gonenet avi 

ment of "reli i 


1402 


this agreement could jeopardize the entire "reliever: -airport" 
program. On the other hand, the Board nas the opportunity to de- 
escalate this bitter battle by disapproving the Pan American agree- 
ment and thus returning the general aviation users to a fair and 
equal bargaining position. 


| 

It is important to emphasize that there are two things which 
are not in issue in this proceeding: First, this case does not 
involve the question of whether or not general aviation |should be 
transferred from LaGuardia and Kennedy Airports to Republic and 
Teterboro Airports. That question will be decided in other ways by 
the appropriate governmental agencies and by negotiations between 
the airlines and general aviation users. However, this proceeding 


does involve the question of whether or not Pan American) should be 
given an unfair advantage, and the Opportunity to bulldoze a solution 
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to that problem, by controlling access to and the use of general 


aviation facilities in New York. 


Second, Butler does not oppose the expansion of general aviation) 
facilities at these airports. We agree that there is a need for 
additional general aviation facilities in the New York area and 
therefore agree that these airports should be developed fully. The 
only question is whether that expansion and development should be 
controlled by Pan American. It is Butler's position that this should! 
be done by some governmental agency or other impartial person. The 
State of New York has announced that it has plans to acquire, 
develop, and operate Republic Airport. The Port of New York Authority 
which was established by the States of New York and New Jersey for 
the specific purpose of developing and operating airports, owns the 
Teterboro Airport. The Port of New York Authority has the financial 
ability, as well as the experienced, capable, and efficient personnel j 
necessary to conduct an outstanding airport operation. If The Port 


of New York Authority prefers that someone else perform this function,s 


there are other capable organizations available to do the job. 


Therefore the development of general aviation facilities should 
not be delegated to Pan American or any other airline, since they 
have a vital, personal interest in the conflict between the airlines 
and general aviation users, and since they would inevitably be 
motivated to develop and operate general aviation facilities under 
their control in, the manner best suited to the needs of air carriers, 
rather than general aviation. 
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TESTIMONY QF 
PAUL S. DOPP, PRESIDENT 
BUTLER AVIATION COMPANY. 


My name is Paul s. Dopp and I am the President of Butler 
Aviation Company. Our company is engaged _in the aviation service 


business which is often referred to by the term "fixed-base 
Qperation" or "FBO" for short. We operate at LaGuardia and 11 


ed 
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other airports in this country. Although accurate financial 
| 


information is lacking as to such companies because few are 


“publicly held, Butler is probably one of the five largest 


com i j i i 4 


whe aviation service business operates from places of 
poerness located on airports ard involves a wide range of 


ith aviation, i i Ollowing: 
(lL) the sale of aircraft fuel and lubricants; (2) the delivery 


of fuel into aircraft as agent for oil companies; (3) aircraft 
maintenance and repair; (4) the sale and Installation of avionics 
(communications and navigation equipment) andotber. aircraft 


e : vision of han Land out- 
oor tie-down locations for aircraft; and (6) the performance 
of turn-around services for airlines (providi able stairs, 


baggage handling, interior cleaning, de-icing and visual 


inspection of equipment between flights, etc.). Butler engages 
in each of these activities at LaGuardia, but the range of 


activities varies at other airports we serve throughout the 


country. | 


We also provide various flight services, which include 
ices and contract flight services. 
Finally, we are now the distributor of the Dornier Skyservant, 
a twin engine, 12 passenger aircraft which has STOL characteristics. 
| 
Since these aviation servic edjat an air- 


port, it is impossible to be in the aviation service business 


without 

nt is usually referred to as a lease, it is actually 
a franchise to perform certain serv 
typical agreement will lease to -base operator one 
or more hangars, office and shop space, and a ramp area. It 


will also specify the particular uses to which that property 
may be put-(e.g., the sale of aviation fuel) and thus, in 
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effect, grants the company'a franchise to engage in certain 


types of business on the airport. The rent or fees payable to 
the operator of the airport typically will include a fixed-base 


rent based on the amount of space leas 
gal j a percentage of certain 


receipts other than from f 
A_le and/or operating agreement_i 


engage in many other types of business activity on an airport, 
f aircraft, air taxi operations 

other flight s i i c. Therefore, the 

very existence of these businesses also depends on the ability 

to secure a lease and/or operating agreement from the airport 

operator. 


method of acquiring s in = 


ent is b i otiations with the airport operator. U 
he best of circumstances, these negotiatj 
Anvolved and require complete agreement on a wide range of 


matters before an agreement can be reached. For example, the 
matters upon which agreement must be reached include the space 


be occupied; improvements, if any, whj he airport 


operat 4 : Lehi imme s_ to which the 


~%he rental for the buildings 
and land; the percentage to be given the airport operator on 
reyenues derived from the sale of gasoline er other services; 
the length of the lease; the cancellation provisions; and 
other terms, conditions, and restrictions that the company will 
operate under. If the airport operator does not wish to reach 
an agreement with a particular company, it does not have to 
refuse to deal with the company. All it has to do is determine 
during the course of the negotiations which of the multitude of 
negotiable items the company considers crucial to it and hang 
up on those items. 


Moreover, the airport operator can always refuse to lease 
land, for example, for the sale of executive jet aircraft 
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because in its opinion that particular piece of land would be 
more properly used for other functions. Finally, it is enerall 
understood that the airport operator has Sa Se 
i i i to refuse to enter into 
agreement with any company which, in its opinion, is not 
nanci ; All of these factors, plus the abili 
delay and frus ea prospective i ring an 
postponing negotiating conferences, makes it possible for an air- 
port operator to deny a lease or operating right to any ) 
prospective applicant without appearing to do so. 
a) 
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Once the fixed-base operator or other tenantnaietemain= 


port secures a lease/operating agreement, he becomes even more 
dependent upon the good will of the airport operator. | Many 

of these agreements have clauses which provide for cancellation 
on short notice. For example, some agreements permit The 


| 
Port of New York Authority to cancel on 30 days' notice 
without giving any reasons for the cancellation. 


Moreover, when the lease/operating agreement comes up” 


for re company is in a far worse bargaini f 


than it was when it originally sought approval to operate on 


the airport. It then has a substantial inves i he 

facilities necessary to conduct its operation and has built up 
a_going concern ang goodwill value which will be lost if it is 
unable to renew its lease, It has also acquired a substantial 


er of employees who are dependent upon it for their liveli- 


1ts responsibility to provide for 


heir welfare by insuring the renewal of its lease/operating 
j11 of the airport operator for a number of other essential 
itomts bach ae Popeire Sr TRpTSVORSRES Tn Tee DOTTIE EN 
facilities. Under these circumstances, the lessee POSED) 
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assigns top priority to maintaining a good working relationship 
with the airport operator. It simply would not be good business 
judgment for a company in such a position to become embroiled 


in controversy with the airport operator. 


The agreements in question give Pan American the right to 
engage in fixed-base operations at either ariport, to provide 
the fullest possible range of general aviation services, and 
to select for itself the best locations for such operations. 
Any other operator that attempts to compete with Pan American 
would have a difficult time because of the many advantages 


enjoyed by Pan American. 


First of all, Pan American would be able to choose the 

beet—Lacation at the airpart for its own fixed-base operation. 
£ ocation can be a vital factor in the volume of 

ao eneed you receiver COROSTESIyy Fan EaSIGay Soult eleGEte 
its_competitor to an unfavorable location. 5 

Second, the comnanv would find jtself in the nosition 
competing wi i wanatora. This would b 
position since it would be dependent upon the landlord for many 
services and ultimately for the renewal of its lease and operating 


rights. 


1412 


TESTIMONY OF 
L. JOHN EICHNER 


My name is'L. John Eichner. [I am a partner of Simat, 
nS 


Helli i Inc. i i engages in 
marketing and economic studies in the field of transportation 
for commercial mment clients. My offices are- ted 
at 342 Madison Avenue, New York, New York and I reside in 
Greens Farms, Connecticut. 


A statement of my qualifications is attached. 


All of the Butler Aviation direct exhibits were prepared 
under my direct supervision and control. 
a 
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Many studies and reports have been made of aviation in the 
New York area by government bodies, by private organizations, 
and by The Port of New York Authority itself. Because jof the 


LL 
very shor i vailable to us, we have limited ourselives 


to the reports and research which has already been published 
and were Dot able to make apyenew Surveys of general aviatio vaataen 


ascxs classified by purpose of trip and by expenditures with 
| 
fixed-base operators at various locations. | 


There appeared to be no need to do so. 


The research at hand demonstrates beyond doubt thalt there 
are no other airports 1 ort of New Yor uthority| and Nassau 
County area that can be considered to be in the same class as the 


‘eterboro i ixrports about which this case 1s 
centered. The Tri-State Transportation Committee, appointed 


by the Governors of New York, New Jersey and Connecticut in 


1961 to develop long-range solutions to the transportation 


problems of the region, made a detailed and comprehensive 
ee 


study inwlossiof the airport problems facing general awiation 
defined an airport of the Teterboro and Farmingdale class 
oe RL Renter es 
port had to have a paved runway with a minimum th of 5,000 
feet, night-time navaids, high intensity lighting, tower, ILS, 
attendant and fuel. 
Out of 12 airports in the area of this case, there! 


rk Port Authority airports of Newark, LaGuardia, JohniF.~ 


Kennedy and Teterboro. The Teterboro is the only airport available 
e usively for general aviation aircraft and which is readily 


accessible to the core of the New York area. The Republic Air- 


port at Farmingdale, which is outside the PNYA area and/which is 


considerably farther from Manhattan, will presumably meet the 
1413 | 


"All We Mi when it is taken over because it 
has sufficient runway length, it has the control tower,| it has 
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weather services, and public announcements have been made that 


extensive additional improvements are planned. 


he remaining seven airports have various problems. Many 
are quite small, such as Hanover, with runways of less than 
3,000 feet. Others, such as Hadle the nati e ldest existin 


airport, and Totowa Wayne shortly, just 
as Mitchell Field and many others have been closed since World 
War II. Zahn's, too, will close as part of the Farmingdale 


expansion program. Flushing, because it is next door to LaGuardia, 
kg restricted by location to being a VFR airport and cannot b 


«made an all weather field. Linden lacks tower, ILS, or radaz. 


If general aviation were to be forced out of LaGuardia 
because of scheduled air carrier operations, there would be no 
place for an airplane such as a Falcon jet to be based in Kings, 
Queens, or Nassau Counties by a business firm. The closest airport 
to the east would be the Republic (Farmingdale) Airport on the 
border of Suffolk County. The closest to the west of Manhattan 
would be Teterboro. 


The executive jet market, with its growing importance, 
must be regarded as the prime future market of the fixed-base 


operator in metropolitan areas. The jets are utilized more 
hours of the year than a~Small single engine piston plane apd 


hus require more servic The jets more expensive a 


elaborate equipment. The jets consume more gallons of fuel, 


The executive jets, such as the LearJet, the Sabreliner, the 
Lockheed, and the Fan Jet Falcon manufactured in France and 
marketed in the U.S. by Pan American, are prime examples of the 
high performance general aviation aircraft market. Generally 
speaking, in the exhibits such as BA-54, we have followed The Port 
of New York Authority's broad categorization of general aviation 
aircraft as heavy multi-engine, light multi-engine, or Single engine. 


Evidence in support of the above statements is contained 
in the exhibits numbered 3 through 202. 
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The remaining 300-series exhibits are factual descriptions 
of Pan American's publicity, marketing, and other advaneecesp 
and publicly-announced activities which are relevant to the 
issues of this case. The forecast of connecting passengers 
requested in the Bureau's Statement of Issues is developed in 


BA-351 and BA-352. 
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AIRPORTS EXCLUSIVELY USED BY GENERAL 
AVIATION IN THE NEW YORK AREA AVAILABLE 
FOR HIGH PERFORMANCE AIRCRAFT 


The Teterboro Airport is the only airport availabe 
for high performance aircraft and used exclusively by general 
aviation in the Port of New York Authority area. The area 
covered by the Port is shown on page two of this exhibit. 


Characteristics of the airports in this general area 
are summarized in Exhibit BA-4. 


| 
| 

"Of the six airports within ten miles of Manhattan, four 
"are operated b New k Authorj aaa fue 
owned and operated by The Port of New York Authority, is the 
only Port Authority airport that caters exclusively to! general 
“aviation traffic. The other three Port Authority airports 
“serve both scheduled airlines and SenePeDRDISEISS Finn general aviation. Flushing 


‘Airport, Situated across the bay from LaGuardia, is owned by 


New_York City but 1s leased to a private operator. This air- 
‘port, rated as "adequate", is a relatively small field with 
‘an approach pattern somewhat obstructed by the close proximit 
; £ large apartme houses and a gas storage tank. Staten 


‘Is | 
Island Airport, the only privately-owned field, ceased operations 
on June 1, 1964. Spe 


ar "There are three additional airports within a 20-mile 
radius of Times Square - all located in New Jersey. These are: 
Linden, a publicly owned facility in Union County; Caldwell- 


Wright in Morris County, formerly a company-owned field opened 
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to public use in 1963; and Totowa-Wayne, opened after World 
War II and located outside of Paterson." 1/ 


1/ Source: Tri-State Transportation Committee - General 
Aviation, May 1965, page 8. 


1416 
FACILITIES OF THE PORT OF NEW YORK AUTHORITY 


AND THE PORT DISTRICT 
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TOTAL "ALL WEATHER" AIRPORTS IN THE NEW YORK 
AREA AVAILABLE FOR HIGH PERFORMANCE AIRCRAFT 


Criteria for "all weather airports" developed by the Tri- 
State Transportation Committee (1965) include: a paved runway 
with a mimimum length of 5,000 feet, night time navaids, high 
intensity lighting, tower, ILS, attendant and fue1.2/ 


The only airports, in the subject area, that meet these cri- 
teria are: 


Airport Has: 


Airport Tower ILS Radar 5000" Minimum Runway Length 
Newark, N.J. Yes Yes Yes Yes-6,796' and 7,000' 
Teterboro, N.J. Yes Yes Yes Yes-5,000', 5,(015' and 3,525' 


J.F. Kennedy, N.Y. Yes Yes Yes Yes-14,572', 10,000 and 11,35 
La Guardia, N.Y. Yes Yes Yes Yes-7,000', 7,000! and 1,600' 


The following airports in the subject area do not meet these 
criteria: 


Airport Has: 


3 Airport Tower ILS Radar 5000' Minimum Runway Length 
Caldwell, N.J. Yes No No  No-4,200' and 4,700! 


Hanover, N.J. No No No No-2,000' 
Linden, N.J. No No No No-2,780', 4,137" and 3,000' 
Paterson, N.J. No No No No-2,850' 


South Plainfield, 
N.J. No No No No-2,345', 2,0 


Amityville (Zahn's) 
N.Y. 2/ No No No No-4,021' and 2,950' 


Farmingdale, n.y.2/ No No Yes-7,500' and| 6,597" 
Flushing, N.Y. No No No No-2,880' and 2,825' 


Tri-State Transportation Committee, General Aviation Airports 


for the Future, New York, N.Y. (March 1965). 


Pi | 
Not in PNYA area but added to list for information purposes. 
| 
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THE IMPORTANCE OF THE NEW YORK 
AREA FOR THE AVIATION INDUSTRY 
The importance of the New York Area for the aviation in- 
dustry is well-known. Gar 1966 the certificated 
air carriers enplaned 110,133,923 passengers in the 50 states 
of the U.S., and the District of Columbia, on scheduled ser- 
vices. Of this total, 12,310,247 were enplaned at the three 
major New York Airports--Kennedy, La Guardia and Newark .2/ 
This means that one out of ever j lzline passengers in 
U.S. enplan in New York. Although deplanements are not 
reported, it is generally agreed that they follow the same 
pattern as enplanements. 


In calendar year 1966, at the three major airports plus 
Teterboro, there were 545,206 general aviation plane movements. 
These included: air taxi 124,601; business and private 290,303; 


government 5,804 and local school 124,498.2/ During the same 
year there were 581,962 domestic and overseas airline plane 
movements. For calendar year 1967 the comparable figures were 
527,678 general eae oe 690,947 domestic and overseas 


@irline plane movements.= 


Thus the New rk area constitutes a significant marketing 
rea for both gene viation and air ansportation. In fact, 
it is probably the largest and most significant area in these 
two categories. 


Department of Transportation, Federal Aviation Administration, 
Airport Activity Statistics of Certificated Route Air Carriers, 
U.S. Government Printing Office, Washington D.C. (June 1967). 


Port of New York Authority, Aviation Department, Airport 
Statistics thru December 1966, New York (1967). 
Sastre nas bru vecember 1966 


Port of New york Authority, "Monthly Summary Report of Air- 
port Activities", January 1968. : 
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HIGH PERFORMANCE AIRCRAFT ARE BEC 
IMP ORTANT~PERCENTACE OF THE CENERAL AVIATION INDUSTRY 


A. High performance aircraft are increasing in importance in the 
general aviation industry: 


U.S. Eligible General Aviation Aircraft on December 31:2/ 


1965-19702/ 


Type of 
Aircraft 1965 1966 1967 1968 1969 1970 


Total, all | 
aircraft 95,442 102,200 107,300 112,600 118,000 123,400 
et ee Oe 5 000 San 
Fixed wing 93,939 100,590 105,530 110,680 115,925 121,170 
Multi-engine®/11,977 13,400 14,700 16,000 17,400 18,800 
Single engine 

4 place and 

over c/ 49,789 54,700 58,300 62,100 65,9 69,700 
All other a/ 

fixed wing—’ 32,173 32,490 32,530 32,580 32,6 32,670 
Rotorcraft’/ 1,503 1,610 1,770 1,920 2,0) 2,230 
Multi-engine 
as percent of : 
total 12.5% 13.1% 13.7% 14.2% 14.7% 15.2% 


rr ee 


a/ 1966-70 forecasts: Aviation Forecasts: Fiscal Years 1966-71, 
Federal Aviation Agency, Office of Policy Development, Econ— 
omics Division. 


b/ Includes 555 turbines. 
Includes 19 turbines. , 
Includes gliders, balloons and blimps. 
Includes 54 turbine helicopters. 


Turbine-powered aircraft are becoming more important: 
"A year ago three significant trends could be cited. The « 
| 
same three still hold true today. They are the relatively high 


1/ FAA Statistical Handbook of Aviation, 1966 Edition. 
af SA eee e Se ane Dook Of Aviation 
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acceptance rate for turbine-powered, corporate and twin-engined 
aircraft; growth in the commuter/scheduled air taxi airline 
element and the continual growth in flight training activity. 


"In January 1965 there were 72 turbojet aircraft on record: 
3 Jet Commanders, 2 DH-125's, 4 Lear Jets, 45 Jet Stars, 55 
Sabreliners and 6 Fan Jet Falcons. At the beginning of 1966 this 
group had grown to 233 units: 34 Jet Commanders, 21 DH-125's, 
72 Lear Jets, 45 Jet Stars, 55 Sabreliners and 6 Falcons. 
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HIGH PERFORMANCE AIRCRAFT ARE BECOMING A MORE 
IMPORTANT PERCENTAGE OF THE GENERAL AVIATION INDUSTRY 


"At the start of 1967 there were on record, 454 turbojet 
business aircraft in the U.S. inventory. Included were 86 Jet 
Commanders, 50 DH-125's, 113 Lear Jets, 70 Jet Stars, 88 Sabre- 


liners, 46 Fan Jet Falcons and the first unit of the new 
Grumman G-1159 Gulfstream II. 


"On the turboprop side of the ledger the story is equally 
good. In January 1965 there were 179 aircraft of record: 5 King 
Airs, 131 Gulfstreams, 42 F-27's and one Turbo Commander. In 
1966 this had climbed to 7 Turbo Commanders, 67 King Airs, 149 
Gulfstreams, 44 F-27's and one Mooney MU-2. In January 1967 the 
inventory included 40 Turbo Commanders, 164 Gulfstreams, 45 F-27's, 
159 King Airs, 4 Swearingeng Merlin II's and 7 Mooney MU-2's..."2/ 


C. 250 Turbine-powered general aviation aircraft delivered in 1967: 
"In 1967 more than 250 of the general aviation airplanes 

delivered were turbine-powered. Included in this number were 34 

Lear Jets, 19 Lockheed Jet Stars and 24 Sabreliners."2/ 

D. There has been a marked increase in the number of high- 

performance aircraft based at the four all-weather general avia- 

tion airports in this area of this case. 


This information is shown in the following table: 


201 


Number of Based Aircraft 


19593/ 19674/ 

Single Multi- Single Molti- 
Engine Engine Total Engine Engine Total 
Kennedy 15 12 27 0 
LaGuardia 10 abit. 34 
Newark 7 10 1 
Teterboro 169 53 214 
201 * 86 249 


. High performance general aviation aircraft, paved at these 
four airports, increased from 30% of the total in 1959 to 36% of 
the total in 1967. Kennedy has almost been completely eliminated 
as a base of general aviation aircraft. 
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Footnotes 


1/ "American Aviation", May 1967, p. 164. 

2/ Aerospace Industries Assoc. of America, Press Release, 
January 17, 1968. 

3/ Source: Federal Aviation Agency - Distribution of General 
Aviation Aircraft,Washington, D.C. (August 1960). The figures 
on the number of general aviation aircraft based at indivi- 
dual airports, by use category, are the totals of the general 
aviation aircraft which were inspected during calendar year 
1959 and were based at those airports at the ios of their 
last calendar year 1959 inspection. They exclude general 
aviation aircraft which were based at these airports, but 
were not inspected during calendar year 1959.| In spite of 
these limitations, however, the figures do provide some 
measure of the relative magnitude of general aviation acti- 
vity at the various airports. | 

Source: Federal Aviation Agency, Airport ss aa Record, 

Forms FAA 29A and 29. 
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1425 Exhibit BA-53 


Page 1 of 4 
HIGH PERFORMANCE AIRCRAFT ARE MORE IMPORTANT 
TO THE FIXED-BASE OPERATORS BECAUSE OF 
GREATER SALES VALUE, FUEL CONSUMPTION AND USE 
General aviation aircraft use increases with the higher per- 
formance of the aircraft, as shown by the following tablel/, 


Number of Aircraft and Estimated Hours Flown in 


General Aviation, by Type of Aircraft: 1965 


Average 
Aircraft Hours Hours Per 
Type of Aircraft Number Percent Number Percent Aircraft 


Total, All Types 81 


Single-engine, 1-3 
Places 
100 hp and less 
Over 100 hp 
Single-engine, 4 
Places and Over 
200 hp and less 
Over 200 hp 
Multi-engine, Pis- 
ton a/ 
800 hp and less 
801-2,000 hp 
Over 2,000 hp 
Turbine 
Rotorcraft 
Gliders, Balloons, 
etc. 


a/ Horsepower groups are based on total rated horsepower, all 
engines. 
b/ less than 0.5 percent. 


The rising trend of jet aircraft in general aviation empha- 
sizes the increasing importance of this category of high per- 
formance aircraft, as shown by the following table which tabu- 
lates fuel consumed by general aviation aircraft over several 
years</. 

1/ F.A.A. Statistical Handbook of Aviation, 1966 Edition. 
2/ Same source. 
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Estimated Miles Flown and Fuel Consumed 
In General Aviation Flying: 1936-65 a/ 


: Fuel Consumed (000 
Miles Flown (000) Gasoline Jet Fue Ol 


93,320 10,451 317 
103,196 10,618 311 
129,359 10,201 288 
177,868 16,394 460 
264,000 22,400 660 


346,303 29,300 866 
293,593 ' 24,900 734 
874,740 98,576 2,191 
1,502,420 156,668 3,482 
1,469,540 179,368 3,986 


1,128,992 131,766 2,928 
1,061,500 131,200 2,916 
975,480 131,833 2,930 
972,055 137,846 3,063 
1,045,346 168,948 3,379 


1,119,295 176,649 | 3,397 
1,216,000 190,000 3,450 
1,315,000 198,000 3,470 
1,426,285 209,868 : 3,498 | 
1,660,109 205,208 3,345 


1,716,019 217,864 3,571 
1,768,704 242,417 3,910 
1,857,946 252,849 —= | 3,950 
1,964,586 240,784 19,723 3,762 
2,048,574 249,878 31,527 3,867 


2,180,818 261,728 41,364 4,089 
2,562,380 291,841 81,277 4,554 


1943-1945, war years, no data available. 

The 1962 general aviation survey made it possible, for the 
first time, to separate jet fuel from aviation gasoline. 

No survey was conducted covering the noted years. Data for 
1958-61 have been revised using a correction factor based 
on the 1962 survey of aircraft use in general aviation. 
Data for 1963 are based on hours and use reported on air- 
craft inspection reports adjusted by the same correction 
factor. 5 

The 1962 general aviation survey excluded gliders, dirigibles, 
and balloons. These data have been adjusted to include them. 


In calendar year 1965, of the total number of general avia- 


tion aircraft (95,442) only 574 were turbine aircraft. However, 
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average fuel consumption for 1965 per aircraft was: 
Propeller (all types) 3,075 
Jet 141,684 
Source: F.A-A, Statistical Handbook of Aviation, 1966 Edition. 


1427 


High performance aircraft are more expensive than other 
types of general aviation aircraft. This higher sales value 
offers greater opportunities to fixed-base operators for increased 
revenues than is the case with other types of general aviation 
aircraft. Comparative shipment figures for the "big five" gen- 


ay 


eral aviation aircraft manufacturers are shown below= 


BUSINESS/PRIVATE AVIATION “BIG FIVE” 
(Calendar Year) 


Single-Engine Unit Shipments Twin-Engine Unit Shipments 
Ne. = Medet Tote! 1966 1965 1964 1963. 1962 1963 1960 1939 Tete! 1966 1965 1964 1963 1962 1961 1960 1759 


¥ AE-199 
2 4E-S7.. 
3 Ai-390 


? 
$ 


32 
35 


@mveusunea 
VUNuew 


1 
2 
2 
4 
s 
e 
7 


BE-35TC. 
Teret . 


ONO WR UWE 
SaNOUAUN 


f-uz6 “ei = 
CE-510 4 156 
C£-2:0TC.. . mqpetacel fleconeetieeesions 
4,922 3,128 
371 232 
? ior. 
297 1469 


773 650 “S02 
145 pA a3 
; acts 14 M-MU-2., 
“33 87 


Tet@la..cencscerseeseee a 


PA-23-160..... 
2 PA-23-235... 
2 PA-23-230... 
4 PA.20-160.. 


Ve c 218 
33 PA-28.379 é “ A 9431 7, a 
14 PA-22.235 z " 489 6,207 5,630 43 6,131 
33 PA-22-2460 , wat sreeceerenensee 1,897 1,618 1,285 1,007 cere 4,255 


16 Pa.32-300 : : : 
Tere! ... 19,338 3,552 3,139 2.476 1,819 1,823 2.428 Vetelane—encoos TUASY SAME SAB 9,304 7.402 6,637 4,679 7,306 7,237 


Al—Acre Commander S8=—Beech Cll-Cosene M—Meeney = PA-?ipor 


1/ Source: American Aviation, May 1967, p- 159. 
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Sales price of the high-performance aircraft are| consider- 
| 
ably higher than those of single-engine aircraft. Some com- 


1/ 


parative prices are-’: 


Single-Engine ; Multi-Engine 


Aero Commander 


AE-100 $ 8,800 AE-500U $103,000 
AE-200 32,000 Jet Commander 750,000 


’ Beech 


BE-C33 27,450 BE-B55 (63,950 
BE-V35 32,500 BE-A65 124,950 
BE-A90 420,000 


Cessna 
CE-150 9,550 '59,950 


CE-172 10,500 108,950 
CE-210 28,975 | 


Mooney 
M-20D 13,995 407,000 
M-22 33,950 


Piper 

PA-18-Super Cub 9,280 PA-30-Commanche B 
PA-28-140 8,500 PA-31-Navajo 
PA-28-180C 12,900 PA-3l-Turbo Navajo 
PA-24-B 23,990 


1/ Source: American Aviation, December 1966 
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HIGH PERFORMANCE AIRCRAFT REQUIRE MORE 
FACILITIES THAN LIGHT PLANES 


The Port of New York Authority found that IFR demand, 
expressed as a ratio of VFR demand, was greater for "Heavy 
Multi-Engine" general aviation aircraft than for "Light Multi- 
Engine” or for "Single-Engine" as follows:2/ 
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TABLE XII 


Forecast of VFR Peak Hour General Aviation 


Aircraft Movement Demand by Airport 


Kennedy LaGuardia Newark Teterboro Total 
52 86 37 42 217 
70 102 46 52 270 
88 125 60 64 337 


The analysis also developed a mix of general aviation air- 
craft movements using the criteria of single-engine aircraft 
four-place and over, light multi-engine aircraft (under 800 
horsepower), and heavy multi-engine aircraft (over 800 horse- 
power and business jets). An aircraft mix analysis was most 
important in determining the percent of aircraft that would 
continue to represent demand during IFR or "poor weather" 
flying conditions. Booz, Allen & Hamilton express demand 
during IFR conditions in terms of a "degradation factor" which 
is a ratio of demand under IFR to demand existing on an 
equivalent VFR or "good weather" day. Because the forecast 
did not go beyond 1975, it was necessary to extrapolate the 
"degradation factors" for 1980. These were developed by using 
a conservative extension of the trend from 1965 to 1975. The 


“degradation factors" developed by category of aircraft as 


used in this analysis were: 


1/ The Port of New York Authority - Airport Requirements and 
- Sites to serve the New Jersey-New York Metropolitan Region, 
New York (1966), page 22. 


TABLE XIII 
Forecast of "Degradation Factors" for 
Categories of General Aviation Aircraft 


Heavy 1/ Light / Four-Place / 
Multi-Engine= Multi-Engine— Single-Engine= 
67% 42% 53% 
76 54 5 
80 60 5 
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Having estimates of peak-hour VFR movements by type of 
aircraft, the application of the "degradation factors" to those 
movements determines estimates of peak-hour IFR demand of 
general aviation during the average peak hour of pasepnses 
plane movements, as follows: 


TABLE XIV 


Forecast of IFR Peak Hour General Aviation 
Aircraft Movement Demand by Airport 


Kennedy LaGuardia Newark Teterboro Total 
| 


16 32 14 7 
27 46 21 
37 61 30 17 


High performance general aviation aircraft also require 


additional hangar space, jet fuel, and longer runway lengths. 
| 
1/ Aircraft types such as the larger E-18 series - Twin Beech- 
crafts, DC-3's on up through the DC-7's, business jets such 
as the Lockheed JetStar, Learjet, North American Senet ety 
Jet Commander, Falcon, D.H. 125, etc. 


2/ Aircraft types such as Cessna 310, Piper Apache, ease 


Commander, Twin Beech, etc. | 


| 
3/ Aircraft types such as the Cessna 172, 182, 195, Piper 
Tri Pacer, etc. 
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NEWS RELEASE OF THE PORT OF NEW YORK AUTHORITY ANNOUNCING 
INCREASE OF GENERAL AVIATION LANDING FEES FROM $5.00 TO 
$25.00 DURING PEAK TRAFFIC HOURS AT THE KENNEDY, ieee 
AND NEWARK AIRPORTS. 


FOR RELEASE: Upon Receipt 
Hovenber 20, 1967 


New York, Nov. 20 - In an effort to relieve es and 


minimize delays at the major airports in the New York-New Jersey 


| 
Metropolitan Area so that they may provide the greatest service to the 
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greatest number of the traveling public, The Port of New York Authority 
plans to increase the minimum flight fees at Kennedv International, 
LaGuardia and Newark Airports during the daily peak operating periods 
beginning Januarv 1. 1968. 

Announcement of the planned increase in the minimum fees was 
made today by Austin J. Tobin, Executive Director of the bi-state agency. 
He noted that "general aviation traffic must be influenced to transfer 
their operations, whenever possible, away from runways and air traffic 
control patterns at John F. Kennedy International Airport, LaGuardia and 
Newark Airports during peak traffic periods." 

. The minimum take-off fee at present at the three airports is 
$5. The proposed minimum fee of $25 at Kennedy International, LaGuardia 
and Newark Airports will apply to each aircraft which either lands or 
takes off during the periods between 8:00 A.M. and 10:00 A.M. Monday 
through Friday, and from 3:00 P.M. to 8:00 P.M. every day. The minimum 
take-off fee at Teterboro Airport is $1.50 for aircraft under 2,500 pounds 
and $2.50 for all other aircraft. 
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PORT AUTHORITY PLANS TO INCREASE MINIMUM FLIGHT FEES AT 
KENNEDY INTERNATIONAL, LA GUARDIA AND NEWARK AIRPORTS - 2 

The airline members of the Aviation Development Council 
operating at the three airports also support this plan as part of 
an urgent program to relieve congestion in peak periods and to 
make most effective use of available airspace and airport capacity. 
The Federal Aviation Administration has been informed of the plan. 


The planned increase in fees will not apply to helicopters 


since they operate in patterns which do not contribute to air 
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traffic congestion nor do they adversely affect airport capacity, 


Although the separation of general aviation and airline 


traffic during peak operating hours will provide some relief, /it will 
not forestall the pressing need for a fourth major airport to! serve 
the area. Mr. Tobin noted that the Port Authority's report "Airport 
Requirements and Sites to Serve the New Jersey-New York Metropolitan 
Region 1966" stated: 


"To provide all possible capacity pending the 
availability of such an airport, the Port Authority | 
has been working continuously to expand the existing 
airports to their maximum practical capacity, and 
has expended hundreds of millions of dollars to that 
end, The Port Authority will continue these efforts. 
It will continue to study and restudy every conceivable 
plan which can be devised and will implement without 
delay any such plans which ar operationally and 
economically feasible and practicable, Only through 
such action and through the completion of a new air- 
port can the region maintain its leadership in air | 
transportation." 


The operation of general ayiatic 


ERIE SITPOTES bs INGA sedasibebinbintinminreren iii comet th the 
1434 . i 


greatest growth in peak yetiods when delays and ODE ESLLOD are most 
severe. In the busiest peak Tot RokeGenti of LaGuardis Aitport's 


total traffic comprises a ation movements, 52 per cent at 


Meverk snd 30 per cont st Kenpedy Tabematiopaiee 


A major component of the general aviation movements during 


eak hours is by air taxis. In the busiest p y const tute 
70 per cent of general aviation movements at Kennedy, 48 per ceht at 
sean Mapes ond 30 ger GE TE err rport and 36 per cent at LaGuard le ii PSPSPS ere ray 
aigvements during that peak hour constitute about one of every four 


plane movements. 


LR 
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Many of these air taxi and other general aviation movements 
are conducted in small aircraft which carry only one to four passengers, 
yet congest airspace and runway capacity as much or more than movements 
of larger aircraft carrying 100 or more passengers. In addition, they 
delay the aircraft carrying the larger number of passengers. 

In September, a program was undertaken by the Port Authority 
_and the major airlines serving the area to provide additional facil- 
ities at general aviation airports, to enable general aviation users 
to shift their operations away from the other overcrowded airports. 
This program includes a new scheduled airport coach service between 
Teterboro Airport and Manhattan; operation and continued development 
of Teterboro by Pan American World Airways under a 30-year agreement 

1435 
with the Port Authority; and the development by Pan Am of Republic 
Airport in Farmingdale, Long Island. 


end 


FOR FURTHER INFORMATION ON THE SUBJECT OF THIS RELEASE, PLEASE CALL 
THOMAS C. YOUNG (212) 620-7541 
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NEWS RELEASE OF THE PORT OF NEW YORK AUTHORITY ANNOUNCING 
DEFERRAL OF INCREASE IN LANDING FEES FOR GENERAL AVIATION 


FOR IMMEDIATE RELEASE 
December 15, 1967 


New York, Dec. 15 - The Port of New York Authority's plan to increase 


inimum landing fees during peak hours at the major airports to minimize con- 
gestion and delays is now planned_to 20 into effect at the end of the winter 
& 


season, it was announced today by Austin J. Tobin, Executive Director of the 
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bi-state agency. The new fee Structure, which raises the minimum fee from $5 
“ | 


to $25 during peak - ; o transfer 


nally planned to put the new minimum fee into effect on Januarv 1. 1968. The 
postponement, Mr. Tobin said, is intended to give general aviation operators 
more time to adjust their plans and schedules. 

Mr. Tobin also said that the Port Authority would not put the new 
minimums into effect until it was convinced that the commercial sizlines had 
developed and would implement a realistic scheduling program for [peck hours. 


“We are fully aware," he said, "that the objectives sought by the establish- 


ment of these minimums, the relief x airspace and airport congestion in the 


peak periods, will not be attained if the commercial airlines ae or overfill 
the capacity that will be provided by the transfer of general aviation to the 
-mon-peak periods or to the other airports." 

Under the miaaheanconee! by the Port Authority last month, the 


proposed minimum fee of $25 at Kennedy International, LaGuardia and Newark 
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INCREASED MINIMUM LANDING FEES AT MAJOR AIRPORTS - 2 
Se—e——— ee BE OR ALRPORTS - 2 


Airports will apply to each aircraft which either lands or takes oft during 


. the periods between 8:00 A.M. and 10:00 A.M. Monday through Friday, and 


from 3:00 P.M. to 8:00 P.M. every day. The minimum take-off fec at Teterboro 


Airport is $1.50 for aircraft under 2,500 pounds and $2.50 for all other air- 
| 
craft, : er 


The planned increase in fees will not apply to helicopters since 


they operate ‘in patterns which do not contribute to air traffic congestion 


| 
nor do they adversely affect airport capacity. 


Plans Discussed with Operators 

During the past month, the Port Authority has discussed the plan 
for the new minimums with air taxi operators and other representatives of 
general aviation. Several of these organizations and industrv groups have 
requested more time to study the plan and to discuss its effect on their 
operations. 

Mr. Tobin said that "the Port Authority understands and can 
certainly sympathize with the problems of general aviation and particularly 
the air taxi operator, and has therefore acceded to the manent for a post- 
ponement of the effective date beyond January 1." 

This year some 34,500,000 pescangers will use Kennedy, Newark and 
LaGuardia Airports. Well over 99 per cent of them will have flown in and 
out of those airports on transport aircraft carrying up to 200 pascensers:! 
During the peak hours, planes land and take off at these three Senos at 
the rate of one every twenty seconds. 
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Growth of General Aviation 

In announcing the plan for the new minimums last month, Mr. Tobin 
peinted out chat the operation of general aviation aircraft ac the three 
major airports has increased substantially in recent years, with the greatest 
growth in peak periods when delays and congestion are most severe. In one 
busiest peak hour, 51 per cent of LaGuardia Airport's total traffic comprises 
general aviation movements, 52 per cent at Newark and 30 per cent at Kennedy 


“International. 


A major component of the general aviation movements during peak 


hours is by air taxis. In the busiest peak hour they constitute 70 per cent 


of general aviation movements at Kennedy, 48 per cent at Newark Airport and 
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36 per cent at LaSuardia. In total, air taxi movements during that peak hour 


constitute about one of every four plane movements. 


s * * -prre | 
Many of these air taxi and other general aviation movements are 
conducted in small aircraft which carry only one to four passengers, yet con- 
gest airspace and runway capacity .as much or more than movements of larger 


aircraft carrying 100 or more passengers. In addition, they delay the air- 


| 
craft carrying the larger number of passengers. 


Although the separation of general aviation and airline traffic 
during peak operating hours will provide some relief, it will nee forestall 
the pressing need for a fourth major airport to serve the aaen, | Mr. Tobin 
noted that the Port Authority's report "Airport Requirements and Sites to 


Serve the New Jersey-New York Metropolitan Region 1966" stated: | 
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"To provide all possible capacity pencing thi 
availability of such an airport, the Port Authority ha 
been working continuously to expand the existing airpo 
to their maximum practical capacity, and has expended 
hundreds of millions of dollars to that end. The Port 
Authority will continue these efforts. It will continue 
to study and restudy every conceivable plan which can be 

“devised and will implement without delay any such plans 
which are operationally and economically feasible and 
practicable. Only through such action and through the 
completion of a new airport can the region maintain its 
leadership in air transportation." 


end 


214 


Exhibit BA-102 
1440 Page lof 4 
Port of New York Authority Brochure Designed to Persuade 
General Aviation to Use Teterboro Airport. 


oe 


October. 1967 


To General Aviation: 
"Teterboro is The Airport for general 
aviation operators flying to New York 
. City. It is now ‘the quickest airport to 
-Manhattan, as the attached brochure de- 
_Seribes. 


~~: We hope you find this materiai and 
S information helpful. Circulate it among 
- your aviation friends, or better yet. post 
i it on the bulletin board at Cperations if 
“you have the opportunity. 
«In any event, be sure to take advantage 
* “Sof the new Tetetboro Airport the next 
“time you ‘come to” town. We think you will 
ee pleasantly surprised. 


PS ARF Sa 
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PORT OF NEW YORK AUTHORITY HAS ENCOURAGED 
THE GENERAL AVIATION USERS TO USE TETERBORO 


Port of New York Authority Brochure Designed to Persuade 
General Aviation to Use Teterboro Airport. 
—— mo 7 Ta, wrisenne, rin 
Poture Slens for Tatssharc. Teterboro’s two runways, " | 
6-24 and 1-19, are being lengthened to 6,000 and ./ 
7,000 fect respectively. This extension project should ~~ “ = 
be completed by the Port Authority in 1968 as a major x owe eo 
improvement to the airport. Improved taxiways also; horre: Me ibeeritd 
are to be constructed at Teterboro and a new type | 
taxiway centerline lighting system will be used for the 
first time at a general aviation airport. 

Under an agreement with the Port Authority, Pan 
American World Airways will undertake further de- 
velopment and operation of Teterboro as a general 
aviation airport. Pan Am plans additional services 
and facilities as the airport continues to provide the 
utmost in convenience for the New York-bound gen- 
eral aviation operator. 


ese: | 


gy Bae os 
ape oS 


ae 


Eases 


Teterboro Airport Ground Facilities 
Passenger Lounge 
for Garey Conch and 
Limsus.ne PF. 


Now York 
‘Airuays 

‘Passoncer 
STerminat : 
. Atlantic Aviclion Hanger P 


[ | Airsrant Ramp 


Port Autnority 
_ Administration Building 


Uncle ad Wt 


ww 
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Trter soro— Carey provides pean zeeuion: in meee air condi- 
om ose ’ Behe ae tioned, 18-passenger buses. On weekdays coaches 
aes Aviation’s S Quit west leave every half hour from Carey's Passenger Lounge 
mn , A PRs in the Atlantic Aviation Hangar at Teterboro (see 
Pe rt: a) i anhate: : map) and from the West Side Air Lines Terminal in 

New York. Hourly service is provided on weekends 


ee is the quickest airport to a —— pele and holidays. The one-way fare is $1.50. 
i ices — 1 usine, Helicopter. New York Airways, the helicopter airline, 
helicopter—link Teterboro quickly and directly to provides daily round-trip service to the Midtown Heli- 
eneral aviation operators using leter- port atop the Pan Am Building in Manhattan. The 
boro can take advantage of the convenience of these _fare is $6.00 and flight time is 7 to 10 minutes. Direct 
transportation services, and eliminate time-consum- service is provided to Kennedy International and con- 
ing air traffic delays at other airports. necting flights can be made to LaGuardia Airport. 
Fares and flight schedules can be obtained from the 
New York Airways passenger terminal at Teterboro 
(see map). Phone (212) 458-7400 in New York or (201) 
288-9112 in New Jersey for information and reserva- 

tions. 


ee. eae Sn oe 


curt rt Coach. Teterboro Airport, conveniently 
located in northeast New Jersey, is only 20 minutes 
from Manhattan via airport coach. The new coach 
service connects Teterboro and the West Side Air 
Lines Terminal at 42nd Street and 10th Avenue in 
New York City. It is operated by Carey Transportation © 
for the Port Authority and airlines to provide general 
aviation passengers with fast, reliable transportation 
to the City. 


ON m -% ee ee 


mes “oe Onity helicopter service to the Pan Am Building in midtown Manhattan 
os’ is provided by New York Airways. 


Laseoe 


Airpert Limuvsine Service. Chauffeured limousines 
», operated by Teterboro Airport Ground Transporta- 
tion, Inc. are available 24 hours a day to any desti- 
nee nation. Advance reservations are suggested. Phone 
wes (201) 288-1950. Scheduled limousine service to La- 
= < ars Guardia and Kennedy Airports is provided by New 
sq Jersey and New York Limousine Service, Inc. Reser- 
Sg vations can be made on one hour's advance notice. 
Phone (201) 489-0222. 

: The limousine waiting area is in the same Passen- 

£3) ger Lounge as for the Carey coach. 


From TETERBORO—Every Halt Hour, 730 A.M. to 7:00 P.M Car Renta!s. Direct-line telephones to Avis and Hertz 
from MANHATTAN—Every Half Hour. 700 AM. to 630 P.M. Hourly Car-rental companies are located in the Passenger 
ice on Weekends and Holidays. Lounge of the Atlantic Aviation Hangar. Cars are de- 
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livered to patrons at the airport and standard rental 
rates apply. 


- Taxicabs from neighboring towns are 
available on call. Please consult the Bergen County 
telephone directory at Teterboro. 


ro. us... Public’ bus service is provided by the 
Manhattan Transit Corporation Inc. between the air- 
port and the Port Authority Bus Terminal in mid- 
Manhattan at 42nd Street and 8th Avenue. The bis 
Stops at the corner of Industrial Avenue and Route 46 
(the Esso Auto Service Station) located at the north- 
west corner of the airport. Buses stop here every half 
hour, with express service every fifteen minutes 
during peak periods. The fare is 60 cents. 


Ac . eesti. ¢t: ai 
e Teterboro—an airport just for general aviation 
@ No time-consuming airport delays due to carrier 
traffic 
IFR Capability with low approach minimums 
Full Instrument Landing System 
High Intensity Approach Light System with 
sequenced flashers 
FAA Control Tower 
Two 5,000-foot runways 
Flight Service Station 
Weather information 
Service and Maintenance facilities to serve the 
complete range of general aviation aircraft 
e Low take-off fees 


218 


1444 Exhibit BA-103 


Page 1 of 3 


THE NEW YORK PORT AUTHORITY IS FORECASTING A GREATER 
SQUEEZE OF GENERAL AVIATION AT THE THREE MAJOR AIRPORTS 


The Port of New York Authority has forecast that demand for 
"Peak Hour IFR Movements" will exceed the capacity of four PNYA 
airports by 28 movements per hour in 1970 and 62 movements per 


hour in 1975:2/ 
Forecast of IFR Peak Hour General 


Aviation Aircraft Movement Demand by Airport 


Kennedy La Guardia Newark Teterboro Total 


a ee ey | We es 


a eS 


1970 16 32 14 7 _ 69 
1975 27 46 21 12 106 
1980 37 61 30 17 145 


Summary 
The demand forecasts for each component of air traffic were 
combined to produce the total estimated demand in the future 
during an average peak hour as shown below. 
Forecast of IFR Peak Hour Total Aircraft 


Movement Demand at Port Authority Airports 


(Including Teterboro) 


General 
Passenger All-Cargo Aviation | Total 
Aircraft Aircraft Aircraft Aircraft 
Movements Movements Movements Movements 
1970 141 3 69 213 
1975 137 4 106 247 


1980 152 5 145 302 


1/ Information in this Exhibit has been taken from the Port of 
~ New York Authority Study - "Airport Requirements and Sites to 
Serve the New Jersey-New York Metropolitan Region" (1966) - 


Previously cited. 
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The Port Authority retazneu Airborne Instruments Laboratory 
in February 1965 to investigate the capacity potential of possible 
additional runways at Kennedy International, LaGuardia and Newark 
airports and to determine the capacity potential of MacArthur, 
Morristown and Westchester County airports on the periphery of 
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the New York metroplex airspace. Earlier studies, in particular 
the 1964 Aviation Development Council study, had raised serious 
question as to the capacity limits of the New York metroplex air- 
Space. Accordingly, the 1966 AIL study assessed the ability of 
the airspace to accommodate a simultaneous operation at the three 
major airports, the three peripheral airports and Teterboro Air- 
port, all operating at capacity, as well as the individual capa- 
cities of the four Port Authority airports. The results of the 


1966 study are summarized in the table below. | 
| 


1966 Estimates of Airport Capacity 


(Peak Hour IFR Movements) 
| 


: Kennedy LaGuardia Newark Teterboro Total 
| 
1970 to 1980 74 50 49 12 185 


The 1966 AIL study confirms the previous estimate of Newark 
capacity at 49 peak hour IFR movements; estimates LaGuardia capa- 
city to be 50 peak hour IFR movements, and estimates Kennedy 
Capacity to be 74 peak hour IFR movements. The increase in esti- 
mated capacity at LaGuardia of one movement more than the 1964 
estimate of 49 is due to the recently programmed Instrument 
Landing System (ILS) on Runway 13. The increased capacity fore- 
cast at Kennedy is due largely to more accurate weather and run- 


way -use data upon which calculations are based. 


The airspace analysis indicated that with planned) improve- 
ments in technique and equipment, the New York metroplex air 
traffic control system could accommodate a simultaneous capacity 
operation at the three major airports with their present runway 
configuration without limitation caused by the expected traffic 


at the peripheral airports. \ 


The 1966 AIL study confirms previous findings that operations 
today at Teterboro Airport during instrument weather seriously 
affect capacity at Newark Airport. Such IFR operations at 
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Teterboro Airport also adversely affect LaGuardia capacity when 
instrument operations are conducted on the latter's Runway 13. It 
was found, however, that Teterboro could have a potential practi- 
cal capacity of 10 to 12 IFR peak hour movements if low altitude 
radar coverage, instrumentation of Runway 24, and additional VOR 
installations are provided, and if adequate provisions are made 


in the FAA's planned Common IFR Room. 


It was also found that an additional runway at LaGuardia 
would not increase that airport's peak hour capacity. A general 
aviation runway on the west side of Newark Airport would add only 
one movement to that airport's peak hour IFR capacity. 


The addition of two major runways in Jamaica Bay and the 
extension of Runway 4L-22R, which would result in a triple par- 
allel runway system, could theoretically add 35 peak hour IFR 
movements to Kennedy's capacity. The construction of these run- 
ways on land fill, the only practical method,could, however, 

” disrupt the tidal currents and flows of Jamaica Bay and require 
extensive and costly revisions to the navigational channels in the 
Bay. Relocation and reconstruction of portions of the Rockaway 
subway line might also be required. For these reasons, additional 


runways in Jamaica Bay are considered enormously expensive and 


impractical. 


The findings of the preceding two chapters on air traffic 
demand and airport capacity provide the following comparison of 
the forecast air traffic to the capacity of Kennedy, LaGuardia, 
Newark and Teterboro airports in terms of peak hour aircraft 
movements when Instrument Flight Rules (IFR) are in effect. 

Number of Aircraft Movements 
(Peak Hour IFR Movements) 
Forecast Estimated Excess 
Demand Capacity Demand 
213 185 28 
247 185 62 
302 185 
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Page 1 of 3 
THE AIRLINE POLICY ON GENERAL AVIATION 


The airline policy was contained in a news release noe Ether Air 
Transport Association, issued December 21, 1967. eT. Trippe, 
Chairman and Chief Executive Officer of Pan Ran cnicae “world Airways 
is a member of the Board of Directors of the Air mae 
Association. 


FOR IMMEDIATE BILE 


AIRLINES PROPCSE CENERAL AVIATION AIRP PORTS 


WASHING : “Encouraging the creation and cevel- 
< 


opment of new general aviat! impos Suite * 


was the key point i i ? wwiine policy o. general aviatioz.| 
by % ne Air Transport 


stuart G, Tipton, presicent o Se Theat repre- 


sents the majority of th oirsines Of we Uniteé Sistes, said, 


. 


"Dane policy was adozte me 32s! : their 


strong feos that the ceve re nos cluding 
en a aviation airports, is the Dest anc most practical long-term solution te re- 
| 


lieving the mounting congestion at major metropolitan air: staal: 


The other four points: 


| 
| 
| 
| 
e-- Encourage tne Federal Aviati administration to este 
: 


‘regulations requiring all aircraft operating within the terminal air sso 


airports to meet uniform standards for tratfic control, airborne ecuizment rl 


pilot proficiency. | 


--- Encourage operators of high volume air carrier aizpozts t 


establish oroportional airport.landing fees and charges. 


e-- Encourage and assist the FAA to develop adequate air traiiic control 


cores 
| 


arocedures for V/STOL (vertical take-off) aircraft. 
Minseteasdatsepees Hae WAL vet Chal Prevensitbens Ssersesed boeieabatessr thoes Gea 


cvoeuning Voluie Ofaie taxi type Guerations at air carmes bub airparts 
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AIRLINE POLICY CN GEN 


Encourage the creation and development of general aviation a: 
suitably located in metropolitan areas, which will attract 4 m 
volume of general aviation activity away from air carrier ai 
achieve more efficient utilization of air space and airport c 
To attract and serve various segments of general aviaii 
liever airports must be suitably located and should have 


Mente pamcntorewers 
CGAL 


— 

pare 
Pe! 

On, 


Convenient Ground transporiation to business arcas; 
Convenient transportation to air carrier airports; 


ate navigational and landing aids, etc.; 


Bx 
Airport use Sree aS iancing Tees snoulc provice 
Ciiferential between tal Ape airports ane airline 
encourage as ation to use those airports specifical 
ed for their use. 


States and municipalities should encourage the fuil cevelopmen: anc 
utilizatior. of privately-owned general aviation airports. 


Encourage the Federal Aviation Administration to estadli 
regulations wnich will require that all aircraft operating vena 
beans air space at maior airports meei uniform standards ae 

raific control, airborne equipment and pilot proficiency. This ob- 
eee ve is necessary to achieve optimum safety anc corpatibility 
with the air traffic system and efficient utilization of all airport 
facilities created as an integral part of the national air transporta- 
tion network. 


Encourage operators of high volume air carrier airports to establish 
airport lancing fees and charges that give due consideration to pro- 
portional occupancy of airfield facilities and approaches, that pro- 
mote conservation of investment in airport facilities, and that encourag 
full utilization of reliever airports. 


Encourage and assist the Feceral Aviation Administratioz 

adequate air traffic control procecures for V/STOL aire 
will permit maximum advantage vo be taken of the unique character- 
istics of V/STOL without interZering with operations of conventione? 

aircraft. The greatly expanced use oF V/STOL holds promise of pro- 

viding relie? and alternative solutions for the growing problem of 

- public ground access to airporis. 

- | 

Encourage the Federal Aviation Acministration anc the Civil Aero- 

nautics Boaré to study the increasing volume of air iax.i mG ODGrE- 

tions at air carrier hub airports. Such operations snouls Complement 


air carrier services at major airports without interlering with airline 
service. 


The scheduled airline incustry picéges its full support anc ¢ 
zion in efforts to accomplish the foregoing recommendations at tie 
earliest possible date. : : 

oF 
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THE CLOSING OF SECONDARY GENERAL AVIATION | 
AIRPORTS IS ADDING TO THE SQUEEZE ON 
GENERAL AVIATION AIRCRAFT IN THE NEW YORK AREA) 


. : | 
The general aviation aircraft operating in the New York 


area are being squeezed "from the top” by the continual, |increasing 
operations of the air carriers. They are also being squeezed 
"from the bottom" as secondary general aviation airports are 
closed, thereby restricting their opportunities to operate with- 

| 


»¥ in the New York area. 


1967, supports this conclusion. The closing of secondary 
general aviation airports will divert smaller types of general 
aviation aircraft to the operating airports and, as well|as inten- 
| sifying the total problem, will react directly against the high 


perfo 
to certain airports. | 


The following report from the "New York Times" of March 19, 


rmance general aviation aircraft which are currently limited 


In the period 1946-1963 only four public-use airports were 


established within 30 miles of Times Square. During the same- 


224 


period 19 public-use airports were abandoned within the same 


radius. Y/ 


1/ Tri-State Transportation Committee - General Aviation, 


July, 1965. 
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| THE CLOSING OF SECONDARY GENERAL AVIATION 
AIRPORTS IS ADDING TO THE SQUEEZE ON 
GENERAL AVIATION AIRCRAFT IN THE NEW YORK AREA 


PRIVATE LYING | 
AREY SEE 


ate 


Acquistion c Fields for 
Other Uses Brings Crisis 
in Many City Areas | 


Yet ties 
+-« —» By RICHARD MAITCH 
Across the Hudson in ex- 
panding Middlesex  County.| , 
N.J., an airport that opencd 
@ year before Charles A. ‘Lind-| 
bergh flew the Atlantic is wait- 
ing to dic. 
Afté@: 41 years of service to 
General aviation, Hadicy Air-| 
- port's lease expires June 31. 
and part of the site has al- 
ready been committed for in- 
. Gustrial development. j 
A year ago Middlesex had 
three airports — Hadley at) 
South Plainfield; North Bruns- | 
wick, and Applegarth in Mon-, 
roc. By July only one will be 
lett: Applegarth, which is con-|' 
sidered barely marginal. North} 
Brunswick has been sold for 
hodsing. 
- South Plainficld had 2 chance! 
to buy Hadley a few years): 
+ ago, with $385,000 in Federal 
+ ald_envisioned. The offer was}: 
rejected. The borough wanted|' 
industrial ratables, and its plan]: 
to develop only part of the air- 
port was considered too re- 
stricted for county aid. 


2: -- Prospects Called Hazy’ 


Middlesex County’s planning 
Girector, Douglas Powell, says}. 
gloomily today: “One must con- 
clude that’ general - ee 
rospects now are very hazy, 

view of Hadley Airport's 
future, and view 
fact that’ there is no Sonar ¥ 
. Plan that would be a replace- 
: Ment for Hadley.” Ee 
Middlescx's plight is the| 
§% pBght of general aviation in 
litan New York: grow-|: 
+ img traffic, but few and fewer|' 
sirports from which to opcr- 
- “ate. : 


. 


For those who think that 
airport facilities here are un- 
matched in the nation, the Fed- 

“ eral Aviation Agency offers:' 
these facts: . Ie 

* @In 1945 there were 4,026]: 
* civil airports in the United), 
States. Today there are 9.673." 

i @In 1945 there were 91 suchi! 
in the tristate Greater|* 
wey region. Today there « 

. : 


"civil Activity Climbs " 


While airport development}; 
here has been in a power dive,; 
civil-aviation activity has been. 


alane: 
GAt the end of 1955 there 
_ Were 288,076 active pilots and; 
- @A22 eligible aircraft. k 
ts @As of Dec. 31, 1965 — the! 
a 479.2770. 70 pilots aad ‘and 
HERD, P 

“Digna. i ot oe 

Gin Che same perinw wa +. 
timated hours flown by gen-! 
eral aviation (not counting thel 
airlines) rose from 9.5 million’, 
to 16.7 million, [ 
Good airports are badly need-: 
ed, but political and economic: 
factors suggest tv many oo-' 
Servers that only 2 stronz., 
centralized’ approach such i: 
that recommended last Thurs-: 
day by the Metropolitan Com-! 
muter Transportation Author-, 
ity, has a chance for success. ‘ 
The authority proposed to! 
Governor Rocketeller that the 
state acquire, as a start, Re-: 
public Airport in Suffolk 
County, L.I., and two new gen-* 
cral - aviation sites — one ini, 
northwest Westchester, another 
in Center Rockland ’County.~ ~* 


Factors Checking Growth 


These factors have Prevented: 
airport expansion: 

GHigh real - estate values, 
that ‘induce Private airport, 
owners to sell to commercial: 
building and housing devel- 
opers. 

GThe resolute resistance of! 
Roise-sensitive homeowners. 

GA lack of expert knowledge! 
of aviation among many ponte 
ical officials. 

~ Here are some examples from| 
the records: 


tion and 

development. Today it is a shop- 

ping center. The city could 
the © airpor! 


Recently. the city adminis 
‘ration “discovered” ee a 


“by the former one. 


After costly enginecring sur4 


itis ts hoped by 1969. 
City Called ‘Remiss’ 
Herbert B. ee the city’s 


loner Marine and 
Aviation, said: x think the city 
has been very remiss in avia- 
tion prior to the Lindsay ad- 
ministration. 


““In- the summer of 1961! 
Mitchel Alr Force Basc was 
abandoned by the military in 


among 
others, pleaded for its conver-' 
sion to an airport for general 
aviation, They noted that the 
field was close to growing in- 
dustry, highways and New; 
vee sanpeeatettens ea 
jassau an 

the site. ! 
No Action Planned a 


Today two of Mitchel’s run- 
ways are intact. The 
Nassau Community College and 
part of Hofstra University oc-: 
cupy part of the old airfield, 
site; the rest is scheduled for’ 
a largely as a oa 

But many contend that Nas-! 
sau needs a genera)-aviation 

Decause, as the Tri- 
State Transportation Commit-: 
tee noted in 3 1965) study:, 
“There is no public-use sir. 
Port in Nassau County.” 


- But Nassau County Execu-: 
tive Eugene ‘H. Nickerson re-! 
ports that the county plans, 
no action. H 
“We had a study made a 
few years ago by the Plan- 
ning Commission, and they 
made scveral recommendations: 
for an airport,” he recalled. 
“But the recommendation: 
weren't acceptable to the 
Board of Supervisors, Each 
Supervisor sid it was fine, 
but not in his town.” 
J3 neighboring Suffolx 
* 1County in 1964, °the Republic: 
Aviation Corporation, its mil-! 
itary business curtailed, made: 
final plans to abandon its well-/ 
developed airport at Babylon. 
:For a time. Town Supervisor 
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Gilbert C. Hane expressed a: 
strong interest in public oper-: 
ation of the ficld for general: 
aviation. But homeowners ob- 
jected, 

Permissive Attrition 

When Suffolk County began; 
negotiations to acquire Repub- 
lic Airport, “Hanse shook his’ 
head and said no,” according, 
to’ County Executive H. Lec; 

ison. Home rule prevails) 
in the county. 

Today the airport is 
operated under private Icase 
as 2&. general-aviation airport. 
But.Babylon is suing in State 
parece Court to cjose the 
field “on the grounds that it 
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F ws & general-aviation 
lairport and is detrimental to 
jthe ‘health, safety and well- 
being of| the community,” as 
‘Mr, Hansc put it. The case 
is awaiting court action. 
Babylon would like some day’ 
to see an industrial park built 
on ae site,’ Mr. Hanse indi- 


Would it consider an indus-| 
trial air . 
ately adj: ser inate oeel 
ately cent to industry? 

* “The wer sis no,” Mr, 
Hanse says. - - ae 


Exhibit BA-106 


Page 1 of 1 


EXCERPT FROM A SPEECH BY GEORGE A. SPATER, OF AMERICAN 
AIRLINES, INC., BEFORE THE AMERICAN INSTITUTE IF 
AERONAUTICS AND ASTRONAUTICS, ANAHEIM, CAL. ON 
OCTOBER 24, 1967 
"..-the question is not whether anyone should be displaced 
because this is inevitable as we reach saturation; the question 
is whether those displaced should be a large segment of the 
public or a small segment of the public...Under today's rules, 
there is nothing to prevent general aviation from successfully 
pre-empting New York's three existing airports and then going 
on to pre-empt its fourth and fifth airports as they are devel- 
oped, so that anyone who wants to get on a public plane in 
New York will have to go 100 miles from the city to |board one. 


This is a condition which must be remedied if public air 
transportation is to survive." 
1453 Exhibit BA-107 

Page 1 of 3 
THE PORT OF NEW YORK AUTHORITY | 
NOTICE TO GENERAL AVIATION OPERATORS | 


NOTICE TO ALL GENERAL AVIATION OPERATORS: September 19, 1967 


The Port of New York Authority in cooperation with major air- 
lines serving the metropolitan area will institute on Monday, September 25 
an experimental shuttle bus service between Teterboro Airport and New York 
City, providing greater convenience to general aviation operators using 


the airport and “making Teterboro general aviation's quickest route to mid- 
town Manhattan, : | 


226 


On that date Carey Transportation will start operating non-stop 
coaches between Teterboro and the Westside Airlines Terminal in New York, 
educing ground travel time between the airport and Manhattan to 20 

minutes. At present the scheduled running time of Carey buses from 
Newark Airport to Manhattan is 24 minutes and 25 minutes from LaGuardia. 


This coach service will be provided in air-conditioned 18- 
passenger buses operating on weekdays every half hour from Carey's 
Passenger Lounge in the Atlantic Aviation Hangar at Teterboro between 
7:30 A.M. and 7:00 P.M., and from the Westside Airlines Terminal at 
Tenth Avenue and Forty-second Street between 7:00 A.M. and 6:30 P.M, 
Hourly service will be provided on weekends and holidays, The one-way 
fare will be $1.50 per passenger. Any deficits not made up by revenues 
from the passenger service will be paid by the airlines. 


The new -Carey operation will augment existing transportation 
facilities available at Teterboro. New York Airways will continue to 
provide round-trip service to the mid-town heliport atop the Pan Am 
Building as well as to Kennedy International Airport, Chauffeured limou- 
gines operated by Teterboro Ground Transportation, Inc. are available 
around the clock and taxicabs from neighboring towns are available on call. 
Scheduled limousine service to Bergen County communities and to LaGuardia 
and Kennedy Airports is provided by New Jersey and New York Limousine 
Service, Inc, The Avis and Hertz car-rental companies also serve 
Teterboro Airport. 


The airport's numerous advantages to general aviation will 
continue to increase under the terms of a 30-year agreement that the Port 
Authority has with Pan American World Airways, whereby Pan Am will under- 
take further development.and operation of Teterboro, In particular, 
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landing at Teterboro will eliminate time-consuming air traffic delays at 
the air carrier airports, not to mention the congested ramp areas at the 
larger air terminals. In addition, the airport and its tenants are 
prepared and pleased to serve all types of general aviation aircraft, 
single and multi-engine, piston and jet. Finally, Teterboro offers 
general aviation the lowest take-off fees of any Port Authority airport. 
We believe that all these factors make Teterboro the most attractive 
airport for general aviation aircraft coming to the New York area. 


The improvement in ground transportation made possible by the 
financial support|of the airlines serving the New York area, and the 
development of additional general aviation facilities at the airport under 
the Pan Am agreement are elements of a cooperative program being developed 
by the airlines and the biestate agency. This long range program is 
designed to relieve air traffic congestion at Kennedy International, 
LaGuardia and Newark Airports, especially during peak periods, by 
encouraging general aviation to use other airports. 


For your general information, I have attached an airport fact 
sheet and facility location map. Our staff is now preparing a brochure 
detailing all services available to general aviation at Teterboro which we 
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i 
shall forward to you as soon as it is completed. 


| 
We think it will be worth your while to take advantage of these 
new services and make Teterboro your first stop in the New York) area. 


Sincerely, 
Jon e oie. 


“! « 
Iéhn Re Wiley \ 
1460 
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Encls, 


MULTI-ENGINE GENERAL AVIATION AIRCRAFT ARE CONCENTRATED 
AT THE "ALL WEATHER" AIRPORTS OF THE AREA 


Two thirds of the multi-engine aircraft are based at the 
| 


"All Weather" airports: 


“All Weather" Airports Number of Based Aircraft 1/ | Percent of 
in PNYA area Single-Engine Multi-Engine Multi-Engine 

Newark 1 

- Teterboro 

La Guardia 

John F. Kennedy 


Other Airports 
in PNYA Area 
Caldwell-Wright 
Hanover 84 
Linden 91 
Totowa Wayne ; 80 
Hadley 60 
Flushing _96 _14 
551 _69 
Totals 800 210 


> | 5 

The multi-engine totals include both light and heavy multi- 
engine general aviation aircraft because these categories are not 
‘separated on the FAA's Form 29A. 


i/ FAA form 29A, 3rd Quarter, 1967. 
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MULTI-ENGINE GENERAL AVIATION AIRCRAFT ARE CONCENTRATED 
AT THE "ALL WEATHER" AIRPORTS OF THE AREA 
Findings of "General Aviation Airport Users in the Tri-State 


Region:" 


Re Business Plights:+/ 


"Most business flights are relatively short and only 19% 
originated further than 300 miles from the surveyed airport. 
Local or Tri-State originating business flights account for 
one-third of business flights at the "all weather" airports. At 
the lesser equipped airports the incidence of short distance 
flights increased reaching almost one-half at "very well equipped" 
airports and three-quarters of flights landing at the “basic” and 
"minimum" airports." 


Re Multi-Engine Aircraft:2/ 


“Multi-engine aircraft are most typically owned by business 
firms. It is apparent that business travel is heavily oriented 
toward the core area, particularly Manhattan. This is substan- 
tiated by looking at the distribution of multi-engine aircraft 
at each "all weather" airport. The most distant airport from 
New York City, MacArthur, had only 14% multi-engine aircraft; 
Westchester County, 30 miles from New York City, had one-third 
multi-engine aircraft; the Big Three airports, closest to the 


core area, had almost two-thirds multi-engine aircraft." 


Re IFR Equipped Aircraft :2/ 


"On a region-wide basis almost two-thirds of the flights 


made by general aviation aircraft are IFR equipped. Aircraft 
using "all weather" airports are more likely to be IFR equipped. 
The number of IFR equipped aircraft decreases with each less- 
equipped airport group." 


"Since 60% of the Region's general aviation aircraft and 85% 
of aircraft flown for business purposes are equipped for IFR 
flying, increased demands upon both the air traffic system and 
present ILS capacity are expected. The acceptance rate of air- 
portS presently equipped with ILS cannot, at times, meet the de- 
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mand requirements during poor weather conditions. 
possible to accommodate additional demand without undue delays, 

and it is apparent that additional ILS capability will be regional 
at other airports in the Region." 


1 
/ Ibid, p. 2 
3/ Ibid, p. 2 


Exhibit BA-251 
Page 1 of 1 


CONCERNING REPUBLIC (FARMINGDALE ) AIRPORT, 


Tri-State Trans 


4. 
5. 
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ANNOUNCEMENT OF GOVERNOR ROCKEFELLER 


| 
portation Committee, September 1965, 


It would be im- 


p-. 15. 


The following announcement appeared in the New York Times 
of January 10, 1968: 


Governor to Seek $10.8-Million 
For Private Plane Center in L.?. 


Continued From Page 1, Col. 4 


made in his over-all budget 
message to the Lezisiature next 
Tuesday. The funds will come, 
if the ‘Legislature approves, 
from the $2.5-billion teansporta- 
tion bond issue approved by the 
voters in November. 


Requests for $10.5-million in |; 


Federal aid for the project al- 


ready have been filed. The |\wew 


final increment of $3.625,000 
would be provided by the Mer- 
repalitiin Commuter ‘Transpor- 


tation Authority, which now |: 


tuns the Long Island Rail Road’ 
and on March 1 will take over 
policy and planning control of 
most transportation projects in, 
the metropolitan arca. 

The Republic field is at the: 
edge of an aircraft plant that} 
turned out such fighter planes 
as the P-47 of World War II: 
and the much more recent F-105; 
jet. The Republic Company that 
developed them is now a sub- 
sidiary of the Fairchild-Hiller 
Corporation. 

Tne field handles private! 
planes and some military air-' 
craft. But lack of an instrument 


Asks a $10.2-Million Grant 
for General-Aviation Site 
With L.ILR.R. Service 


New York Timer 
Rpectal to The New 


| The New stg Time= 


tion adviser, said in an ‘inter.’ 
view here that the Republic! 
Airport project had two main 
Purposes. 

The first, he said, is to servei 
the diverse transportation needs} 
of residents of Nassau and Suf-; 
folk Counties. He said the im-; 

. Proved aviation facilities, inj 
particular, would help attract} 
industry to what he‘ termed a! 
“great growth area.” 

The sccond purpose, Dr. 

- Ronan said, is to help ease the. 
air and ground congestion at 
the three major commercial! 
airports of the metropolitan 
arca — Kennedy International,, 
La Guardia and Newark. . 

In this respect the plan dove-' 
tails with several other de-' 
velopments that have been an-: 

‘nounced recently or are under. 
dntensive negotiation. i 
%~One was the agreement of! 
Pan American World Airways: 
“in. September to develop and} 
Be Teterboro Airport in’ 

. New Jersey, Pun Am also made! 

t 
landing svstem and other elec: 1 short-term agreement to oh 


tronic aids limits operations to ate Republic, but no final de- 
periods of relatively good Cision has been made on Who 
weather. would take over long term Oper 

5 ation ot the improved faciits 

« 1 . * 
..__ Two Main Purposes {Another was pritinnary: 
Dr. William J. Ronan, head’ agreement between the city 013 
of the M.C.T.A. and Governor: Pan Ani last week on esribh & 
Rockefeller’s chief transporta- ing at helivort for small he- 


ALBANY, Jan. 9—Governor 


— . r ap 
New" ‘yoriz; § 
foams 


ee — - 
| OG cies 
JERSEY, 
"Sardi 


! } j 


s 


Of lrstie 
Orcan 


Hed, IM ee 

Proposed transportation 
center is marked by cross. 
—— es 


weather airport for corporation: 
and othe 


coplers at Gist SGeet and tt. 
East’ River, 

Finally, state and ¢it ofts 
cials are negotiatins ite poe 
Am (to start deveioping the 
world’s first stolport extend 
Put over the Hudson River & 
tween S9th and 68th St: 

The term STOL stands 
“short take-off and lan 7s 
STOL planes are Benerally 
ventional - looking. fixed. 
planes that are able, Pprisna 
through use of extra lore 
wings and flaps plus othe 
high-lift devices, to land or 
and take off from runwa:< i 
fraction the sizc requir: ! i=. 


j Teguiar airliners, 


The guiding Philosopw jp 
these} related programs is th; 
major jetport congesties, can 
be relieved if corporation ae! 
other) private Planes con i - 
attracted to special fener". 
aviation airports. such as Re 
public and = Teterborn, They 
have {been discouraged froys 
using | the smaller airports ir 
the past because the facitities 
ave n inforier to those at 
the jetports and, perhaps more 
important, because access to 
Manhattan or to the jetports 
has been slow and difficult. 

It is hoped that the improved 
operations at Republic can b- . 
opened in about we or three 
years 


Overnor’s announcement 
ansporta- 


¢ tion center, about 40 miles from 


| Buying Zahn's Ai rt, just 
The over-all plan calls for’ to the south, and eiccaa oan 
the following measures: flight operations there to avoid’ 
maeving the Republic field. interference with the upgreded| 
and turning it into an all. Operations at Republic. | 


Manha: 
the fi 
nation.’ 
His Fecommendation will be 
Continved on Page 49, Column 1 
| 


would be “one of 
of its kind in the 
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Exhibit BA~-302 1464 


page 1 of 3” ExceRPTS FROM NEW YORK AIRWAYS CERTIFICATE 
RENEWAL CASE DOCKET 15661 


xrpt from Motion of Trans World Airlines, Inc., dated Dec- 
mber 30, 1965: 


"By letter dated December 22, 1965, New York Airways moved 
that the Examiner take official notice of four additional agree- 
ments between New York Airways, Inc. (NYA) and Pan American World 
Airways, Inc. (Pan Am), and that there be included in the record 
of this case a certain Heliport Agreement dated as of December 1, 
1965, between Grand Central Building, Inc. (GCB) and Pan Am. 


"Trans World Airlines, Inc. (TWA) concurs in the motion that 
all five of the above-mentioned agreements be made a part of the 
record in this case, and further moves that in consequence of 
the provisions of the additional agreements and in view of the 
entire record as thus supplemented, the Examiner and the Board 
condition any approval of agreements between Pan Am and NYA in- 
volved in this proceeding so that: 


"4. NYA will not be prevented, impeded or deterred from 


conducting a reasonable volume of independent operations to and 
from the heliport on the Pan Am Building, not designed primarily 
for the benefit of Pan American and Pan American passengers. 


"9. Section 3.2(c) of the Heliport Agreement and paragraph 7 
of Agreement CAB No. 18656 provide means by which Pan Am can ex- 
clude any other operator from use of the Heliport and thus pre- 
serve its monopoly and control of the operations of the Heliport." 


Excerpt from Page 5 of Pan American's Answer to TWA's Motion 


"“(c) Proposed Condition (4), relating to the use of the 
Heliport, can hardly be seriously entertained. Pan Am provided 
the Heliport at great expense and is clearly entitled to some- 
thing to say as to its use. Certainly Pan Am ought not be de- 
prived from using the Heliport to the extent it wishes for 
services Pan Am is underwriting. If TWA or any other carrier 
should consider that it would like similar arrangements, it is 
free to make its own investment and its own arrangements with 
NYA. Nothing in the agreements restricts this in any way." 
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Excerpts from Order E-23714, May 20, 1966: 


"2. %In his opinion the Examiner also found that financial 
and operating and leasing agreements dated May 27, 1965, and June 
17, 1964 (CAB Agreements Nos. 17221-A13 anda 18376) between Pan 
American and TWA, on the one hand, and NYA should be approved 
under sections 408(b) and 412(b) of the Act, subject to conditions. 


| 

Pan American contends that these conditions are far top broad in 
scope and too vague to enable the parties to determine! how they 
would apply. | 

"With respect to condition (c)3/ Pan American pies that 
it is entitled to make full use of the heliport on the|roof of 
the Pan Am building, in which it has made a substantial invest- 
ment, and that it should not be called upon to forego such use 
for the benefit of others who have made no such investment. The 
Board does not consider that Pan American is entitled to exercise 
its proprietary rights to secure a monopoly over use 3 the 
heliport and does not intend to permit this result. Pan American 
may legitimately receive a return on its investment by appropriate 
charges for use of the facility. But it should not be permitted 
to place limitations on NYA's operations at the heliport in order 


to prefer its own traffic. 
| 
————————————LL | 
“1/ ‘Pan American and TWA are prohibited from restricting or 
x restraining in any manner NYA's operations from the Pan 
American Building heliport or any other heliport jin the 
metropolitan New York City area.'" 


"Accordingly, It Is Ordered: — : | 

"4. That CAB Agreements Nos. 17221-Al3 and 18376 between 
Pan American World Airways and Trans World Airlines, on) the one 
- hand, and New York Airways, on the other, be and are hereby 
approved under section 412(b) of the Act and that the acquisi- 


tion of control of New York Airways by Pan American World Airways 
and Trans World Airlines be and it hereby is approved under 
section 408(b) of the Act, subject to the following terms and 


conditions: | 


“(a) Pan American and TWA are prohibited from inter- 
fering with NYA's right to negotiate financial, opera- 
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ting or aircraft leasing agreements with other direct 
air carriers; 


"(b) Pan American and TWA are prohibited from restrict- 
ing ‘the use of any aircraft now leased or which may be 


leased to NYA; 


"(c) Pan American and TWA are prohibited from restrict- 


ing or restraining in any manner whatsoever NYA's oper- 
ations from the Pan American Building Heliport or any 
other heliport in the metropolitan New York City area;..." 
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So far as we have been able to determine, from the date 


of the Board's order of approval to the present time, the 
only operations conducted by New York Airways between the 
roof of the Pan Am Building and an air carrier airport 

have been those supported by Pan American to Pan American's 
Satellite at Kennedy Airport. The only operations con- 
ducted by New York Airways between the Teterboro Airport 
and the: Kennedy Airport also are those supported by Pan 
American to Pan American's satellite at Kennedy. 
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Page 1 of 1 ban AMERICAN OWNS 28.4% OF THE OUTSTANDING 
STOCK IN NEW YORK AIRWEYS 

Total shares outstanding 410,382 

Shares held by Pan American é 116,589 

Percentage of total shares held - 

by Pan American 28.4% 

Notes: 
1. At the present time Pan American's stock is held in 

a voting trust as the result of a requirement im- 
posed by a Civil Aeronautics Board order. 
Pan American holds a New York Airways note for 
$262,270 which is now due and payable upon demand 
(as of June 30, 1967). 
Pan American has leased to New York Airways three 
.v-107 helicopters and related spare parts. 
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PAN AMERICAN IS AN IMPORTANT FACTOR IN 
THE SALE OF HIGH PERFORMANCE AIRCRAFT 


Exhibit BA-304 
Page 1 of 1 


The following extract is taken from Pan American's 1966 
Annual Report: 
| 


"Business Jets | 
‘Pan Am's Business Jets Division, established 
three years ago and referred to in previous 
annual reports, made further progress through- 
out the year. Your Company has increased its 
order to 160 Fan Jet Falcons, with options 
for 40 more. Of these, 62 have been} solc in 
the U.S. and Canada--principally to corpex- 
ations engaged in foreign trade. 
Already Fan Jet Falcons have seen| service 
overseas on Pan Am's airways. Pan Am stations 
throughout the world are prepared to service 
Fan Jet Falcons at reasonable cost--providing 
flight planning, fueling, customs clearance, 
traffic handling, dispatch, flight watch, 
food service, walk-around inspection, spare 
parts assistance and help with cansanse 


problems.” 
| 


In the first ten months of 1967, 44 Fan Jet Falcons were 
shipped by the manufacturer, Avions Marcel Dassault, 
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Page 1 of 13 pan AMERICAN PRESS RELEASES REGARDING | 
TETERBORO AND REPUBLIC (FARMINGDALE) AIRPORTS 


FOR RELEASE TUESDAY IM SEPTEMBER 19, 1967 | 
| 
PAN AM TO MANAGE TETERBORO, REPUBLIC AVIATION AIRPORTS 

FOR PRIVATE AND BUSINESS AIRCRAFT 


A final agreement between Pan American World Airways and the Port of 


New York Authority for operation and further development of Teterboro Airport 
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has been approved by the Pan Am Board of Directors, it was announced today by 
Juan T. Erippes ‘Chairman and Chief Executive. 

Negotiations commenced over a year ago, when a Letter of Intent was executed. 

Mr. Trippe also announced that the Pan An Board had approved an agreement 
to operate and develop Republic Aviation Airport ‘at Farmingdale, New York, 

Teterboro Airport in New Jersey is just eight niles west of the Pan An 

' Building. Republic Airport is 29 miles east, on Long Island. _ 

The Teterboro agreement would become effective on completion of runway 
extensions some months hence and will run for a period of 30 years. The 
Republic Airport contract is also for 30 years, but subject to termination if 
sold by its owner, Mr. Joseph Mailman. Under terms of the agreement, Fairchild 


Hiller, a major aircraft manufacturing firm located at the airport, retains 
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Rath the Teterkom and Republic contracts are subject to approval by the 


use of the airport's runways. 


Laoernart ies Board. 

Developnent of Teterboro and Republic as first class general aviation 
airports will provide alternate accomodations for the business aircraft and 
air taxis that now account for a third of the air’ traffic" at John F. Kennedy 
International, Newark and LaGuardia airports. All three are now approaching 
saturation. 

Mr. Trippe said: 


"Delays to transport aircraft awaiting clearance for takeoffs and landings 


are costly to the airlines and becoming intolerable to many thousand business 


and vacation passengers arriving or leaving New York every'day. The many 
hundred business aircraft and air taxis utilizing the three major Metropolitan 
airports. are now equally delayed. Commerce and business in the city today are 


handicapped and injured. 
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“Pan Am--as a major international airline with 4 Peels ‘years of experience, at 
home and abroad, in airport construction and develofment--is assisting therefore 
in the development of alternate airports in the Metropolitan area to reduce 
air traffic delays. 

“Also many COmpOLaLe customers of Pan Am's Business Jets Division desire 
improved airport facilities to save time for their executives by lavoiding takeoff 
and landing delays inherent in their continued use of the three Crowded airports." 

“The airports will accommodate private and business aircraft as well as 

air taxis and helicopters operating to the Metropolitan area. No airline trans- 
ports, under terms of the contract with the Port of New York a che will 


be permitted to land at Teterboro. 
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At Teterboro, Pan Am will share with the Federal Government | the expense of 


extending and widening the runways. The Port of New York authority Will be 
reimbursed by Pan Am in annual payments for the cost of prescnt airport facilitics. 
Fixed base facilities will be constructed to service and fuel = visiting air- 
craft. Pan Am also expects to provide a number of new hangars as well as terminal 
facilities for passengers and pilots, including maine Toone a restaurant 

and other accommodations. 


At Republic Airport, existing runways are adequate for all business aircraft. 


However, a new passenger tenninal, an improved control tower and nodern air 
navigational facilities are planned, 
To encourage use of the new airports by business aircraft and general 


aviation, Pan Am expects to assist in the further development of high speed 


and economical, air taxi shuttles between both airports and various points in 


Manhattan, | 
When available, suitable STOL aircraft (short takeoff and landing aircraft) 


would be included in the essential shuttle services. Such shuttle services 


236 

would be primarily for arriving or departing air passengers. However, passengers 
commuting between midtown Manhattan and the two airports would be accommodated 
on the air shuttles! to the extent capacity is available when not utilized by 
through passengers. Re 

An experimental ground transportation service, using 18-passenger airport 
seosenes leaving every half hour during the business day, will be operated by 
Carey Co. between Teterboro and the West Side Airlines Terminal for six months 
beginning September 25, To assist in the transfer of ‘general aviation traffic 
‘to Teterboro, and thereby relieve the congestion at the three Major carrier 
airports, the major airlines, including Pan Am, have agreed, on an experimental 


basis, to make up any deficits incurred by the Carey service. 
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New ground facilities, including hangars, terminals and fixed base facilities 
at the two airports are expected to cost over $20,000,000. 
Pan Am, it was pointed out, is still subsidizing the midtown helicopter , 


service from the Pan Am Building heliport to expedite passenger travel to and 
from Kennedy Airport -/~the_new_contracts-PerAm- ts ~umertekeat Teterboro and’ 


~Eor_40 years, Pan An has—beer-engaged, at hone and abroad, in building 
managing and developingaieperts. 
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NEW $2.7 MILLION TERMINAL INCLUDED IN <.. 


PAN _AM DEVELOPMENT PLAN FOR TETERBORO AIRPORT 


Construction of a new, $2.7 million terminal, rehabilitation of existing < 
hangars and major mmway and taxiway expansion is included in Pan American World 
Airways’ $20 million capital improvement plan for Teterboro Airport in New Jersey. 


The modern terminal, a miltiple-deck, half-moon-shaped structure 
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providing 50,000 square feet of space, will be the focal point of a complex of 
buildings and hangars located in the now-vacant south section of the field. 

The terminal will be designed specially for use by business and private aircraft. 
| 


Adjacent to the terminal will be two hangars for fixed base operators. 
A fixed base operator is an independent company which offers storage area, 
|. fueling and maintenance services to both local and itinerant aircraft. Each 
fixed base hangar will provide about 126,000 square feet of space ma will be 


constructed at a cost of about $2 million. 


t 


Nineteen smaller hangars, each providing 20,000 square feet of space, 
will be constructed on either side of the terminal. These hangars | will be offered 
for rent to firms owning corporate aircraft such as .a twin-engine business jet. 
Three automobile parking lots, two for long-term parking and the other 
for short-term parking, will be located in front of the terminal. The three 
lots will provide spaces for over 1100 automobiles or buses. 


On the runway side of the terminal, a space will be reserve 


comnercial helicopter landings and take-offs. 
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Before Pan Am assumes management of Teterboro, the airport's prime 


instrument runway, Number 6-24, will be extended from 5,000 feet to 6,000 fect. 
Later, a second runway, Number 1-19, will be extended from the present 5,000 
feet to 7,000 feet. Ultimately, it is hoped that Runway 1- 19 wilt be developed 


woes. 


into an instrument runway. . 


In conjunction with the runway expansion, Pan Am's plans Sea call for 
extension of present taxiways and construction of new ones. | 

According to present plans, the construction of the new terminal and 
hangars, as well as the runway and taxiway expansion, is programed over a 
five-year period, from 1967 to 1971. During this time, existing buildings, 


hangars and aircraft parking facilities located on the west side of the field 


will be refurbished and expanded. 
This phase of the program will include rehabilitation of some structures, 


demolition of others and possible construction of new rental hangars for private 


e 
? 


and business aircraft. is 
The new terminal will be the principal arrival and departure point for 
corporate, private and charter aircraft, as well as for es. helicopters 
operating to and from the Pan Am Building in downtown New York; to and from 
John F. Kennedy International Airport in suburban Jamiaica; and to and from other 
points in the New York Metropolitan area. 
It will provide a host of conveniences and services not normally 
available to private and business pilots at other general aviation airports. 
The terminal will have about 10 gate positions, arranged in a semi-circle 
around the building. Inside, the facilities will include a waiting room, a 
check-in counter and information desk, a helicopter check-in desk, a charter flight 
desk, an air taxi check-in desk and an automobile rental desk. 
1489 
Also planned are a newsstand and gift shop, bank, insurance office, 
restaurant, conference rooms, flight kitchen, pilot lounge and recreation 
rooms, Federal Aviation Administration offices and Flight Information Center 


and various administration offices. 


The airport control toic., now located on the west side of the airport 


is operated by FAA personnel. The control tower may be re-located at the new 


terminal. 
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EXCERPTS FROM PAN AMERICAN'S 
ANNUAL REPORT FOR 1966 


For many years, Pan Am's b 
portation. Twenty years ago, 
into other fields where its co: 
useful. 


to the Air Force 
tracking stations 
Africa and the In 


! taken by the Guided Missiles Range 

Division entailed expenditures of $124,000,000. Gross sales 
of the Business Jets Division amounted to $33,000.00; 
Technical Assistance Programs expenditures tata:::: 
$1,300,000. Inter-Continental’s operating revenues for ti: 
year 1966 were $30,000,000. For all Pan Am services, an: . : 
dollar volume now exceeds a billion dollars. 


* kk 
Dual-cockpit digital computers to provide simulated 
flight training for Pan Am crews have been installed at 
Company bases at New York, Miami, and San Francisco. It 
is forecast that the use of these new computers along with 


1507 


MERICAN WORLD AIRWAYS, INC. 


* OK 


port, atop your 

Company's home office in midtown Manhattan, and the 
‘an Am Terminal Building at Kennedy International Air- 
port. In the first year of this service, more than 150,000 
travelers overflew surface traffic congestion. Pan Am 
leases to New York Airways the three Boeing V-107 
helicopters employed in this service. Your Company owns . 
er cent of the New York Airways outstanding stock 

and also underwrites the helicopter service to the Pan Am 
terminal at Kennedy Airport. 
Early jn March, 1967, helicopter operations were ex- 
tended to Teterboro and Westchester County Airport, 
thereby providing direct service from northern New Jersey 
and Westchester to the Pan Am Terminal at Kennedy 
Airport. 


BALANCE 
SHEETS 


December 31, 1966 and 


December 31, 1965 


ASSETS: 


CURRENT ASSETS: 


Cash. 

Short-term cash cient fat cost} 

Notes and accounts receivable. . . . . © 

Flight equipment expendable parts (net after 
reserve for obsolescence: 1966, $7,120,000; 
1965, $6,443,000). . .. lone 

Miscellaneous materials and aa oan oie 

Equipment purchases for resale and deposits 

Otherie.u sure cof we eo oheos 

Total ae nets i ep oR eG 


INVESTMENTS AND SPECIAL FUNDS: 


Stock of associated companies (at cost— 
estimated equity based on their book values: 
1966, $38,700,000; 1965, $44,700,000) . 

Non-current advances to associated 
companies!.) (201.8 -ien onto 

Advances on equipment purchase cites 

Otheri(Noter2 cn cd enon ite 


OPERATING PROPERTY AND EQUIPMENT 
(at cost): 


Flight equipment . . . , < 
Ground property and esuipment. 
andy << en ien- eect 
Construction morta in sor. 


Less: Reserves for depreciation: 
Flight equipment . . . nn 
Ground property and pauiomentl 


Operating property and teers 


DEFERRED CHARGES AND SUNDRY 
BALANCES RECEIVABLE: 


Development and preoperating costs—net . 
Long-term prepayments . 
Other 


See notes to financial statements 


' $ 36,922,000 


25,900,000 
126,958,000 


20,806,000 
12,931,000 
27,168,000 


3,581,000 


. 254,266,000 


27,773,000 


2,160,000 
80,053,000 
- 7,006,000 


828,408,000 
104,195,000 
13,000 


21,735,000 
954,351,000 


262,918,000 


48,627,000 
$11,545,000 


642,806,000 


12,474,000 
3,444,000 
9,467,000 

$1,039,449,000 


$ 32,877,000 
5,000,000 
90,856,000 


19,963,000 
10,826,000 
17,071,000 


3,825,000 


180,418,000 . 


27,269,000 


1,911,000 
45,417,000 
8,749,000 


662,871,000 
90,608,000 
13,000 
16,836,000 


~770,328,000 


238,348,000 
42,350,000 


~280.698,000 


489,630,000 


14,543,000 
3,311,000 
6,475,000 


$777,.723,000 
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LIABILITIES AND STOCKHOLDER EQUITY: 


” CURRENT LIABILITIES: 


Accounts payable and accrued liabilities . .  $ 48,847,000 $ 48,630,000 
Collections as agent—traffic.and other. . é 11,152,000 11,409,000 
Accrued compensation and vacation pay . . 18,891,000 14,251,000 
Accrued taxes . . 2... eee 21,851,000 20,871,000 
Accruedinterest . ....-..... 7,629,000 '5,974,000 
Unearned transportation revenue ... . 48,806,000 45,670,000 

Total current liabilities. . . 157,176,000 146,805,000 


LONG-TERM DEBT (Note 3): 


Notes payable... .. 2.2... 190,100,000 200,000,000 

Convertible subordinated debentures . 226,632,000 80,367,000 

Og 85s S586 5 6 45 12,216,000 15,255,000 
| 


DEFERRED CREDITS: 


Federalincome taxes. . . . - 45.4 67,301,000 49,218,000 
Investment credit (Note5) . . . bed 3,065,000 3,582,000 
Gir 2 66 2 S44 5 3,742,000 7,302,000 


STOCKHOLDER EQUITY: 


Capital stock—50 cents par value per share 8,113,000 
Other paid-in capital. . . . .. 124,436,000 
Retained earnings (Note 3). . . . 247,374,000 
379,923,000 

Less: Treasury stock (atcost). . . 706,000 
Stockholder equity—net . . . . 379,217,000 
$1,039,449,000 


SHARES OF CAPITAL STOCK: 


Authorized .......4.. 30,000,000 
Issued: outstanding . .... . 5 14,754,075 

intreasury. ...... | 97,128 
Reserved for conversion of debentures . . : 8,399,601 
Reserved for options issued . . . 3 : | 368,891 


Reserved for options not yet issued . | §5,957 


PAN AMERICAN WORLD AIRWAYS, INC 


STATEMENTS OPERATING REVENUES: 


Transport: : 
OF INCOME ART ie eR eee Ac fF ae $572.008.000 $476.153.00%6 
For the Calendar Years United States mail 2. 2 2 6. ee 95,796,000 49.817.000 
1966 and 1965 Foreign mail 2... eee 6.234.000 5.921.006 
Prospects Coat onan hepa eet 202,356,009 88,289,000 
Property--excess baggage. 2... 8,966.000 7,789,000 
> Charter and other transport revenue . 60,330,000 32.779.000 
Nontransport revenues net (Note 9). . __(4,793.000) __ 8.271.000 
Total operating revenues . . . |) 840,967,000 669,019.06") 

OPERATING EXPENSES: 

Flying operations . . . . . . . .{ 185,671,000 148,167,000 
Maintenance. . . . 1. we - 104,927,000 86,199,000 
Passenger service . . . . . - : 77,491,000 58,655,000 
Aircraft and traffic servicing... . . 122,558,000: 100.182.000 
Promotion and sales . . . .. - 116,645,000 - 98,969,000 
General and administrative. . . . . 31,389,000: 30,512,000 
Depreciation and amortization. . : 70,290,000 60,878,000 


Total operating expenses . . . 708,971,000 583.562,000 
Operating profit. . . .. . 131,996,000 85,457,000 


NONOPERATING INCOME: 

Interest income. . . . ...% « f 1,897,000 733,000 

Dividendincome ........ 615,000 . 472,000 

Capital gains-net . . . . a . 407,000 1,183,000 
Totalie-s7-er eae a . 134,915,000 | 87,845,000 


NONOPERATING EXPENSE: 2 
Interestexpense .......- 19,049,000 14,975,000 
Interest capitalized. . . . . 2... (3,598,000) (2,149,000) 
Other nonoperating expense—net. . . 2,430,000 1,554,000 

Income before income taxes . .* 117,034,000 73,465,000 


INCOME TAXES (Note 5) . <8 45,081,000 26,190,000 
Income before extraordinary 
ole ee gh Baw ee ae 71,953,000 - 47,275.000 
Extraordinary items, less applicable y : 
income taxes (Note 6). . . . . . .; 11,781,000 4.800.000 
Netincome. . ... . . .1} $ 83,734,000 $ 52.075.000 


PER SHARE (Note 7): ; 
Income before extraordinary items . . $3.28 
Extraordinary items. less applicable eat 
income taxes. . . ... - 2 ee 33 
Net income 


See notes to financial statements 


Revenue airplane miles (millions) 


Available seat-miles (millions) 


Revenue passenger-miles (millions) . 


Passenger load factor . . 


Revenue passengers (thousands) . 


Average number of passengers per flight . 


Average length of trip,inmiles . . . 


Available ton-miles (millions). . . . 


+e ree - 


Revenue ton-miles—all classes of traffic (millions) . 


Revenue ton-mile load factor . 


Operating cost per available ton-mile . . 


Operating cost per revenue ton-mile 


Revenue ton-miles—cargo (millions) 


rm a te ee 


Miles of route . 


17,062 
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26% OF THE PAN AMERICAN SYSTEM'S PASSENGERS 
ANED OR DEPLANED AT NEW YORK 


Total PAA System - FY 1966 
1/ 6,082,000 


Scheduled Passengers Enplaned= 


New York/Newark, N.J. 


Enplaned Passengers - Scheduled Services 779, 5512/ 


Deplanements Equal to Enplanements 779,551 
Total New York Passenters 1,559,102 


Percent of PAA System Scheduled Passengers 
On and Off and New York City 26% 


1/ CAB Bureau of Accounts and Statistics Publication - 
Air Carrier Traffic Statistics, 12 Months Ended June 30, 1966. 


2/ Airport Activity Statistics, FAA, 12 Months Ended June 30,1966. 
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PAN AMERICAN HAS ORDERED FIVE S-61 HELICOPTERS 


The following news item is from the Wall Street Journal of 
February 14, 1968: 


Pan Am Orders Five Copters 

NEW YORK—Pan American World Airways 
bas ordered five S61 28-passenger Commercial 
helicopters from Sikorsky aircraft division of! 
United Aircraft Corp. The price wasn’t dis-| 
closed but the planes usually sell for between! 
$800,000 and $900,000 each. 
__. News of the order raised a number of ques- 
tions in airline circles. Pan Am didn’t say to 
what use’ it would put the helicopters. Cur- 
rently, the airline has no helicopter operations 
of its own byt it’s been discussing with New 
; York Airways further financial support of that 
concern’s flights from the Pan Am Building to 
New York City airports. The discussions had 
reached an impasse and New York Airways 
has said it may have to suspend flights from 
the Pen Am Building tomorrow if an agree- 
ment isn’t reached. 
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Page 1 of 1 


GENERAL AVIATION AIRCRAFT IS RESPONSIBLE FOR A| LARGE 
NUMBER OF CONNECTING PASSENGERS AT THE PORT OF NEW 
; YORK AUTHORITY AIRPORTS 


In a speech at the NBAA Meeting in Boston, Mass., on 
| 
October 11, 1967, Mr. John R. Wiley said: 


"...Our immediate problem, then, is fairly simple: 
too many aircraft want to use the same airspace at the 
same time. This is immediately evident to any of you 
who have used Kennedy, LaGuardia or Newark during the 
peak hour. It is interesting to see what the 
distribution of traffic is at these three airports at 
that time: 


Peak Hour Plane Movements - 
1966 Study Data 
Region Kennedy LaGuardia) Newark 
% % % | % 
| 


Airline 54 69 38 
General Aviation 46 31 62 52 


| 
Why does general aviation use these airports at 
this time? According to surveys we made in 1965, 23 


out of the 30 general aviation movements during the 
peak hour at Kennedy were to make ajpline connections, 
only seven_were to conduct local business. e 


majority of the movements, then, were directly 


related to airline scheduling. -_At LaGuardia the 


3 n ee CY 
reverse is true: 32 out of 45 general aviation 
movements in the LaGua 


use of its proximi to Manhattan. At Newark 


Airport the pattern is mixed..." 
—— ~ 
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SES AT TETERBORO 
CAN BE TERMINATED ON THI 


The joint, Press Release of Pan American and the Port of New 
York Authority, (PNYA-l, Attachment A) states: "Existing leases 
between the Port Authority and the various airports' tenants will 
continue until their individual termination dates..." 


Leases included in the Port of New York Authority information 
response show: 


Tenant Termination Dates 


Atlantic Aviation Corporation - 


30 days notice 
Safair Flying Service, Inc. - 


Teterboro School of Aero- 
nautics, Inc. 


30 days notice 


30 days notice, with exception 
of Lease AT-130 which expires 
November 30, 1977 


1528 


Exhibit BA-40 
Page 1 of 


PAN AMERICAN HAS UNDERWRITTEN SUBSTANTIAL 
DEFICITS OF NEW YORK AIRWAYS TO PROVIDE 
CONNECTING § CE TO PAN AMDRICAN 


Pan Am Support Payments to 
New York Airways 
$ 14,047 
1,518,441 
1,733,852 


i/ Period of December 22 - 31, 1965. 
2/ Full year. 


3/ First three quarters of 1967. 


Source: CAB Form 41 report of New York Airways. 
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THE TRAFFIC FLOW PROVIDED BY GENERAL AVIATION CAN BE 
QUITE PROFITABLE FOR PAN AMERICAN ON A TOP-OFF BASIS 


Seladisemoepee ties Assumed Number Pan Am New Annual 
from New York of New Passengers Average Revenues for 
Fiscal 1967 1/ Per Departure Fare 2/ | Pan Am 

14,312 $85.00 $ 1,216,520 
14,312 85.00 2,433,040 
14,312 85.00 3,649,560 
14,312 ; 85.00 4,866,080 
14,312 85.00 6,082,600 
14,312 10 - 85.00 12,165,200 


| 
This new revenue would be very profitable for [Pan Am on a 
top-off basis since it would incur only a very limited 
amount of additional expense for a few items such as food 


and passenger liability insurance. 


1/ Average of daily international departures from Kennedy Inter- 
national Airport shown in OAG June 1967 and December 1966. 


2/ Average Fare: Total Passenger Revenues (Scheduled) 


Passenger Enplanements 


for year ended March 31, 1967. 


Source: CAB Air Carrier Financial Statistics 
' CAB Air Carrier Traffic Statistics —~ 
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YOCUMENTS FROM THE FILES OF PAN AMERICAN'S 
CHIEF EXECUTIVE 


3. BLOAN COLT, Uhunmon b 
IMACS C. KELLOGG, III, Vice Choirmon E Co G-/fy-@ 
HOWARD 8. CULLMAN, Honorary Chowmon 

GERARD F. ORILL TH TK 


JOHN J. CLANCY ALEXANDER HALPERN 
CHARLES W. CNGCLHARD DONALD V. Lowe 


JOGEPH A. MARTINO 94 : 3 
BAYARD F. POPE Va rn ie J 4 we 


“ 


4 04% 
; BEN REGAN 
- 


heey 
Geet oe W. PAUL GTILLMAN 
Se ae 


erro 
moo Se? 


a e- 
c Ae Fe sot POR Ol WOW MORK AWITIEOIRICIU VC 
Ma Crghth Atenue-atisth Street NewYork “NY 1004 
Tel. 620-7270 
EXECUTIVE OFFICES 
Gustin J. Tobin 


EXECUTIVE DIRECTOR 


September 2, 1966 


Mr. Juan Trippe a 
Chairman of the Board 

Pan American World Airways, Inc. 
200 Park Avenue 

New York, N.Y. 


Dear Juan: 


. To repeat the tenor of our discussion last Tuesday afternoon, I 
know that we were both disappointed that, after a year of earnest effort we 
were unable to find a mutually acceptable solution to our respective 

problems in working out an arrangement, along the lines of our memorandum 

of August 6, 1965, under which Pan Am would have taken over the operation 

of Teterboro Airport. You and I are in agreement, however, that we ourselves, 
as well as our respective staff representatives, tried in every possible way’ 
to resolve theseiproblem areas and to work out the: provisions of a 

definitive agreement. The fact that we were unable to do so does not reflect 
in any way upon the hard and sincere effort which was made by both Pan 
American and the| Port Authority to find answers that would be mutually 
acceptable. ; 


I reported the outcome of our discussions to our Commissioners 
yesterday and in doing so, expressed my warm appreciation for the time which 
you personally have spent in trying to work this project out. 


It is of real satisfaction to know, also, that you believe, as we 
do, that Pan American can gain from a major association with the Port Authority 
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in the revitalization and future development of Teterboro. I have, therefore, 
asked Warren Cooper to open discussions of such an association with Al Adams 
and Captain Studeman and to review with them the areas of development which 
Pan Am might be interested in on a leasehold basis. 


° 
We are regularly asked by the Bergen Record and the Newark News 
about the status of our Teterbora negotiations. While we do not plan a formal 
release, I asked our public relations people to outline the type of statement 
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that I might make whenever the pressure for a definitive tap makes such a 


statement necessary. I have in mind also that at some step, J thust advise Lt € 


ernor Hughes of our inability to k out the arrangement th 
s tate ja - I am, however, very anxious 
that any statement I make be satisfactory to Pan American, and I have, 
therefore, asked our Director of Public Affairs, Mike Moynihan, |to discuss 
this draft with Willis Player. 


Sincerely, 


ne eee ee 
ry bs i 
“S cee one are yee aa zai = a, 


Austin J. Tobin 
Executive Director 
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FRO FORMA DRAFT OF RELEASE FOR CONSIDERATION we PAN AMERICAN AND 
PORT AUTHORITY 


Asked for comment on the status of negotiations between The Port 


of New York Authority and Pan American World Airways regarding Teterboro 


Airport, Austin J. Tobin, Executive Director of: the bi-state agency said: 
| ‘The plans for Teterboro Airport, announced jointly by Pan Am and 
‘. the Port Authority last year, were designed to bring the convenience of 
Seay [isrsne acterete!eo Teterboro. They envisioned a revitalization and 

eciaceinsaeat of the: aizport, including the establishment of the main base 

of Pan Am's corporate! plane division there. This would bring new employment 

to the area in addition to increasing the airport's value to Northern New 

Jersey as a transportation facility. 
“Originally, these ends were to be achieved under a long-term 


agreement which would provide for the continued operation of Teterboro as a 


public airport owned by the Port Authority, but with Pan Am responsible for 
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capital improvements and day-to-day operation. After more than a year of 
intensive negotiations, Pan Am and the Port Authority have reached_the 
conclusion that the same benefits can be achieved without transferring 
responsibility for the operation of this publi LLi and without the 


legal, technical and financial complications inherent in such an arrangement. 
Ms tions are therefore proceeding on the assumption that 


the Port Authority will continue to operate and improve the airport. A lease 
under which Pan Am would become fone of 'Teterboro's major tenants} is now unde 
discussion. This would bring an important new industry to Bergen County, 4s 


originally planned. 


a 
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"The Port Authority regrets that unforessen difficulties 


Veen Se 


necessitated this change in plans, thereby delaying the improvement of 


aad 


Teterboro, but the goal has not changed. Pan Am has shown its vital 


interest in the future of Teterboro by the earnest efforts it has devoted 


to the negotiations and on planning its proposed facilities at the airport. 
I am sure that further negotiations will be carried on in the same atmospher. 
of cooperation and mutual understanding, and that the end result will be, as 


we put it last year, 'a bright future for Teterboro Airport'." 
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DOCUMENTS FROM THE FILES OF 
PAN AMERICAN WORLD AIRWAYS fie 


THE PORT OF NEW YORK AUTHORITY | 
111 Liphth Avenue-at 15th Street, New York, N.Y, 10011 COMMISION 


§. Sloan Colt, Chairman | Alexander Halpern 
fumes ©, Kellopy: I, view Chanman | Donald V. Lowe 
Howard S, Callaian, tonerary Charman Jererply A. Marrtieves 
Gerard 1. Beil | Bayardl §. Perper 
John J. Cliney . ! Ben Reson 


Charles W, Cagelbard | W. Paul Suliman 


Austin J. Tobin, (secutive Director Telephone 620 7271 


January 16, 1967 


Mr. Juan T. Trippe 
Pan American World Airways 
Pan Am Building 

Pigs York, New York.10017 


f Dear Juan: 


I am enclosing a copy of the agenda item and the reso- 
lution subsequently passed by the Board last Thursday authorizing 
us to go forward with the extension of Runway 6-24 by 1000 feet go 
that its over-all length will be extended to 6000 feet and also to 
extend Runway 1-19 by 2000 feet so that its over-all length will be 
7000 feet. 


As the agenda and the resolution note, the extension of 
these runways is in accordance with the thinking of both Pan American 
and the Port Authority with respect to the future development of 
Teterboro. As you probably know, in your absence I reviewed this 
action with Harold Gray on Friday. 


Sincerely, 


——, | 
° . | 
5 a. A 
Ay 4 a - s ~... . 
i [ome 


Austin J. Tobin 
Executive Director 
Enclosures | 


(Executive Session) 


TETERBORO AIRPORT - DEVELOPMENT PROGRAM - RUNWAY EXTENSIONS 


RECOMMENDATION: That the Board authorize a project for the extension and 


REPORT: 


improvement of Runways 6-24 and 1-19 at Teterboro Airport at a 
total estimated project investment of $3,691,000 including payments 
to contractors, an allowance for extra work and engineering, 
administrative and financial expenses. 


The Port Authority and Pan American World Airways, Inc. are conducting 
negotiations for the proposed thirty-year operation of Teterboro Airport 
by Pan American. In August 1965, these negotiations resulted in an 
understanding between the parties covering the proposed operation of 
Teterboro as a public airport for general aviation purposes. Copies 

of letters covering such understanding were placed before the Board 

and were approved at its meeting on September 9, 1965. The full 
arrangement is to be covered by definitive agreement, the terms of 
which are subject to the approval of the Board and the Board of 
Directors of Pan American. 


Negotiations covering the definitive agreement have been carried on 
continually since then and are being conducted quite actively at the 
present time; however, there still remain several unresolved issues. 


During this lengthy negotiation, it has been increasingly evident that 

in order to adequately accommodate modern corporate and private aircraft 
at Teterboro, not only should Runway 6-24 be extended 1,000 feet to 6,000 
feet and widened, as originally planned, but Runway 1-19 should be extended 
2,000 feet, to 7,000 feet and also widened. The extension of Runway 1-19 
would make it acceptable for use as a preferential runway in crosswind 
conditions and will provide an added margin of safety to compensate for 
typical northwest wind conditions prevalent in the area. The proposed 
extension of 1,000 feet for Runway 6-24 and 2,000 feet for Runway 1-19 
with associated taxiways, lighting, modifications to the existing 
approaches light system and related work is concurred in by Pan American 
and is consistent with negotiations now in progress. 


In order that the capacity of Teterboro Airport continue to be developed 
and made available to accommodate a portion of the substantial amount of 
general aviation traffic which is projected for the New York metropolitan 


area, it is necessary that the Port Authority should continue to proceed 
with a developmental program for Teterboro Airport whether or not a 
efinitive agreement is entered into with Pan American. The proposed 


Xunway improvement program is a logical tntttat step in such a program. 
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(Executive Session) No. 5 (Cont) 


It is contemplated that Federal Airport Aid should be available in 
an amount of approximately $1,500,000 applicable to the runway 
construction and in an amount of over $2,000,000 applicable to 
previous airport land acquisition cost. It is intended that 
applications for such Federal Airport Aid will be filed at the 
earliest possible date and if such aid is not granted, further 

Board authorization will be sought prior to the actual onan of 

the runway construction contracts. Of the total amount of Federal 
Aid potentially available, the FAA has just recently announced that 
it is earmarking $504,000 for Teterboro runway SaErovenente in fiscal 
year 1967. 


Resolution for adoption. 


Teterboro Airport - Development Program - Runway Extensions | 


| 
It was reported that in order to adequately accommodate modern 


- | 
corporate and private aircraft at Teterboro Airport, Runway 6-24 should be 
| 


extended 1,000 feet to a length of 6,000 feet and Runway 1-19 should be extended 
2,000 feet to a length of 7,000 feet. Both runways should also be widened. 

It is contemplated that Federal Airport Aid of approximately $1,500,000 
should be available for runway construction and it is also intended that Federal 
Airport Aid will be requested for over $2 million for previous airport land 
acquisition cost. Application for such Federal Airport Aid will be filed at 
the earliest possible date. In August 1965, negotiations between Pan American 
World Airways, Inc. and the Foxe Authority resulted in an SLO ES between 
the parties covering the proneaed operation of Teterboro as a public airport for 
general aviation purposes. The full arrangement is to be covered by definitive 
agreement. Negotiations covering the definitive agreement have been carried on 


continually since then and are continuing actively. 
It was therefore recommended that the Board authorize a project for 
the extension and widening of Runways 6-24 and 1-19 at Teterboro Airport. The 


expenditure for such project is presently estimated at $3,691,000 including 
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payments to contractors, an allowance for extras and engineering, administrative 


and financial expenses. 


Whereupon, the following resolution was moved for adoption by Commissioner 


Halpern, the motion being seconded by Commissioner Clancy: 


RESOLVED, that the following project be and it hereby 
is authorized at Teterboro Airport, the cost of such project 
presently being estimated at approximately $3,691,000, 
including payments to contractors, an allowance for extras 
and engineering, administrative and financial expenses: 
extension of Runway 6-24 by approximately 1,000 feet and 
Runway. 1-19 by approximately 2,000 feet and widening 
of both runways. 


(24) 


With the following result: = 


AYES: Colt, Kellogg, Pope, Lowe, Halpern, Clancy, Regan, Stillman, Engelhard, Brill 


NOES: None 
Carried. 
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October 12, 1966 


RECEIVID IN THe OFFICE OF 
Ne Ie A VICE PLES & GENE COUN nH 


The latest meeting with officials of the Port Authority was held 


in the Pan American offices Monday, October 10th. The Port was represented 


by Messrs. Cooper and Simmons; and Pan American by Messrs. Pirie, 


Studeman, Steege and the undersigned. The Port representatives advised 
us at the start of our conversations that they had been able to discuss the 
Teterboro matter with Mr. Tobin late Friday afternoon. However, because 
of Mr. Tobin's scheduled departure Monday evening for an extended trip to 


the Orient, and the pressure of other business, their time was quite limited. 


Mr. Cooper stated that he and Mr. Simmons had reported to Mr. 


Tobin Pan American's proposal, which Pan American felt reflected, in 
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general, the latest discussions between Messrs. Trippe and Tobin, However, 

it appeared that it was Mr. Tobin's understanding that Pan American was 
simply to become a major tenant of the airport. It would locate! their Business 
Jets operation at Teterboro and would hopefully encourage its sales and service 
agent, Pacific Airmotive, ; to establish a base there. Further, Pan American 
would assist and cooperate with the Port in the future development of Teterboro, 
~ such as, for example, providing helicopter service. It was crystal clear in 
their mind that the arrangement as contemplated by Mr. Tobin involved nothing 


more than a lease of land (the amount and cost unspecified); that if we could 
. | 


develop a business from such a lease, it would be up to us to do so; and 

that we would assist the Port in encouraging corporations to utilize the 
Teterboro facilities. As an inducement, it was their, understanding that 
under the new arrangement the Port would commit to continue Teterboro as 
an airport for 20 years - would proceed promptly with the widening and 
lengthening of runway 6-24, with a good possibility of widening and lengthening 
runway 1-19 also at some later date. They also felt that there was a strong 


likelihood of their undertaking the construction of a passenger terminal, 


| 
They remarked further that they would like to progress the ground transpor- 


tation services in line with what Pan American had proposed initially. 


Certainly, if the staff reported Mr. Tobin's views accurately - he 
had either not focused carefully on the merits of the Pan American program 
; 


which we thought reflected the latest Trippe/ Tobin discussions,| or that the 


Port wishes to proceed itself with the original Pan American airport develop- 
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ment and business plan. 


It was clear that Messrs. Cooper and Simmons at this point are 


simply reporting, as carefully as possible, Mr. Tobin's views. They certainly 
understand fully the program which we have advanced, and, I believe, its merits. 


However, they ar@'in no position to progress the situation in Mr. Tobin's absence. 


A. PA, 
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Page 1 of 13 | DOCUMENTS FROM THE FILES OF PAN AMERICAN'S 
SENIOR VICE PRESIDENT 


PAN AMCRICAR 


——_—_- Ne 


WORLO'S MOST EXPERIENCED AIRLINE “ff 


| 
257 | 
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hee 
March 23, 1966 
: 
To: N.E.H. 
A.P.A. 


Subject: Current Status - Teterboro 


I = PAA/PNYA Contract 


Contract negotiation with the PNYA is, for all practical purposes, 


‘deadlocked on those items set forth in Mr. Pirie's ‘memorandum 
of March 21, 1966. In summary, those items are: 


ao Commencement of Contract term. 


“2. Limitation on competitive activities relating to Ralikcrtes 


operations. 
a Calculation of percentage fee Deyabtel to the PNYA on gross 
receipts in excess of $5,000,000. 


wonew bd. Designation of representatives in PAA and the PNYA petth 


“direct responsibility for SHR OEE? of the contract. 
- 5: Cost of construction for purposes of ‘Teimbursement and 
amortization. a i ee eS ; - 7 


6. Arbitration provision. 


= “7, Noise claims. 


“it TAMS Development Plan ar Sea + 


The final report from Tippetts-Abbett~MeCarthy-Stratton is expected 


“during the week beginning March 28, 1966. | 


. | 
The TAMS Report will recommend a total capital investment of 
. “ | 
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: E $22,373,000 during the first five years of the contract (1966-1971) 

eS in runway and taxiway improvements, terminal building and ramp . 
‘area, fixed-base operator facilitiés and corporate hangar facilities. 
The report estimates that $3,075,000 will be available in Federal 


grant funds, leaving a PAA balance invested of $19,298,000. 


' The TAMS Report projects an increase in revenues from approximately 


"$800,000 in 1966 to some $4,000,000 in 1971. 


Assuming that the 1971 projected profit level can be sustained 
throughout the term of the contract, it is calculated that the net PAA 
‘ “ yeturn after taxes will be 12.2 per cent on the average investment r 


7 : throughout the term. 


“YIf = Operation Considerations 


t.* 


= 2 While the TAMS study is based on present air traffic procedures, 
<e limiting the airport to a maximum of some 36 hourly aircraft move- 
i ments under instrument conditions, continuing éffort will be required 


= to develop and maintain a fair share of metropolitan traffic for Teter- 


boro. 


y 2 2 . An acceptable means of phasing out the light plane traffic at TEB, as 
’-" TAMS projects, ‘must be found in order to accommodate the projected 


build-tip of heavier business aircraft traffic. - 
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Under certain wind conditions, IFR traffic interaction, between 
| 


TEB and EWR/LGA curtails the projected TEB IFR capacity. 
. | 


While the FAA Common IFR Room (controlling all IFR traffic 


from a single center at JFK), planned for implementation in 
1967, will assist somenhet in improved yptilization of total 
metropolitan airspace, it is considered that improved IFR pro- 


; | 
cedures for TEB are required. Our efforts with the FAA on this 


; | 

matter have produced no tangible results to date. | 
| 

| 


TEB at present has a single direction instrument approach to 

: Runway 6, with circling to land on other Tunways requiring a 

| ceiling of 1,000 feet. The FAA has been pesuessos to provide 
an instrument approach to Runway 24 but has advised "not at 

* this time" due to problems of traffic interaction. Instrument 
approach to the south will be required for proper, long-range 


., development of the airport. 


Runway 1-19, extended to 7,000 feet as per the TAMS ioone 

- is the optimum runway at TEB for Caines Powered aircraft, both 
as to aircraft performance and noise abatement procedure While 
presently approved for instrument take-off, obstructions in the 
form of seato towers at each end:of the runway prevent consider 
ation for instrument landing. IFR traffic interaction with EWR and/ 


or LGA further complicate designation of this runway Z an in- 
| 
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srument landing runway Discussions have been initiated with 


the PAA on a long-range program for elimination of radio tower 


1553 


obstructions. 


Noise is reported not a penice problem at the present time. 

The FAA Control Tower advises that it has been more than a 

year since receipt of a noise complaint. With the change in 
type of aircrait projected in the TAMS report, noise will un- 
doubtedly become an increasing problem. Present planning con- 


templates continuation of the standard PNYA noise abatement 


* procedure at TEB. 


| ‘March 21, 1966 


MEMORANDUM TO MESSRS, TRIPPE 
~ GQRAY 
HALABY / 
ADAMS 
STUDEMAN | 


ue Teterboro 


The following are the open items in our negotiations 
with the Port Authority: . 


de Commencement of term and obligation to pay rent. 


Port Authority positions: term to commence when agreement 
r approved by CAB. 


Pan Am positions term to commence when runway 
| construction completed, 
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_@,. Limitation on competitive activities relating to helicopter 
"Operations, , Scrat 


Port Authority positions set forth in Annex 1A hereto, 


‘Pan Am position: set forth in Annex 1B hereto, . 
Fe This would appear in paragraph (c) 
of Section 2, which limits air 
transport operations and specifies 
those that are permitted, including 
helicopter operations, 


Adjustment of gross receipta to take account of @11 or part 
. Of investment for purposes of calculating percentage fee, 


' Port Authority position: set forth in Annex 2A hereto, 
| 
Pan Am positions '. set forth in Annex 2B hereto, 
| 
Designation of representatives authorized to make decisions, 


Port Authority positions Messrs, Trippe and Tobin should 
be designated, 


Pan An positions set forth in Annex 3B hereto, 
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Arbitration, | 


Fort Authority position: no arbitration clause, 


Pan Am positions .._.: broad arbitration clause covering 
= isag 411 disputes, 


Noise clains, | 
Port Authority positions’ Pan Am responsible for all such 
: claims against either party with 
Port Authority having) option to 
defend, 


~ Pan Am position: need some relief not specified, 


_ In addition to the comments contained in my memorandum 
‘dated February 11, 1966, the following should be noted: 


2. Under the default clause, if Pan Am is| prevented 
from operating for 60 days as a result of government action, 
regardless of Pan Am fault, the Port Authority can terminate, 
The Port Authority would have no other remedy in such event, 
but Pan Am would lose its investment, | 
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2, The Agreement contemplates that all agreements 
with users and tenants will terminate when the Pan Am agreement 
_ terminates, If Pan Am makes any other agreement with a user, the 
responsibility would be that of Pan Am; 

3. The cost of construction for purposes of reimburse- 
ment and amortization is to be amount paid to outside contractors 
plus a fixed percentage. The percentage has not yet been agreed, 
but we have proposed 20% and expect that we can agree on a 
reasonable number. 


4, Iam to receive a formal opinion from New Jersey 
counsel on the tax aspects and other matters of New Jersey law. 
He has indicated no problem thus far, but some may arise eer he 
: has the eae form of the Agreement, 


Attachments - John 6.Pirte 
(/ 


oct D, Ly Steege 
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Exhibit BA-506 
Page 1 of 5 


DOCUMENTS FROM THE FILES OF PAN AMERICAN'S 
VICE PRESIDENT 


; October 18, 1966 
N. EL H. 


Following Mr. Trippe's recent discussions with Mr. Tobin to resolve 
the Teterboro contractural differences, or, to find a new overall approach to 
the problem which might obviate the difficulties encountered under the original 
concept, a number of Se kvl morse held between the staffs of both organizations 


to discuss in more definitive detail a new program which, it was understood, 


formed a mutually acceptable basis from which we could move forward. 


Unfortunately, from the inception of the staff discussions, there appeared 
: i 


to be a substantial divergence of views as to the new arrangements with which, it 


was thought, the two principals were in general accord. 


The new concept, as the Pan American staff understood it, contemplated 
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the division of the operating and financial responsibilities of Teterboro between 
Pan American and the Port; the latter retaining responsibility for) the development 


and operation of the public landing areas, - while Pan American's obligations were 


to be the development and operation of the airport facilities, including a passenger 


ro] 4 | 
terminal, construction and leasing of hangars, rehabilitation of present hangar 


facilities, fixed-base operations, etc. 


| 
The Port's staff understood the new arrangements called for the maintenance 


of Teterboro under complete control of and operation by the Port - with Pan American 
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| 

| 

| 
assuming the position of a major lessee. - | 
3 | 

| 

| 


The program, which Pan American felt was a practical and mutually 


| 
attractive approach under the broad framework of the new concept, proposed 
- tos 


the following: 


1. Thirty-year term. | 

| 

| 

2. Port responsible for runways and related taxiways, developing 
: | 


along lines of TAMS Master Plan. _ 


| 
3. Pan American responsible for development of all facilities and 


services at the airport other than public landing areas. 


| 
cee 
4. Port to collect all landing fees and pay all costs of maintaining and 


. ; | 
operating landing areas and related facilities. In addition, Port to| receive a 


‘sallonage fee on fuel - plus yearly fee from Pan American for latter's operating 


ights and privileges. (A fuel fee of 2¢ per gallon plus an annual fee of $500, 000 
| 
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from Pan American should net the Port better than a 7% return on their invest- 
ment.) Although no ‘specific amounts were discussed with the Port staff, we pointed 
out that acceptable fees would permit them at least 7% return. Fyrther, Pan: 
American might be agreeable to the payment of a cértain percentage of its earnings} 


after it had earned a 10% return after taxes on its investment. 
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- 5. Port to assume costs of condemnation and expenses from noisc 
litigation. However, Pan Amcrican would recognize condemnation costs as 
a capital item to be added to their investment base with modification of fees in 
some equitable manner. As to noise, Pan American might reserve a figure of, 
let us say, $50,000 per year for 10 years against possible noise damage awards, 
with any overage reverting to Pan American after said 10 years. (Note--Above 
details not mentioned to staff - certain broad hints that Pan American might be 


willing to participate to some extent. ) 


6. Pan American to proceed promptly with development of the south 
area of Teterboro including a Passenger Terminal, hangar accommodations for 
fixed-base operator and a limited number of corporate operators; and rehabilitatio . 
of the presently occupied west area. Total commitment mentioned was between 
$9 and $10 million. Pan American to provide also additional hangars and related 


facilities as may be required - and, if demand warrants, develop the east area of 


the airport for such purpose. 


7. Pan American to receive all income from rentals and/or leases - 


including commissions and fees negotiated by it with tenents and customers. (On 


estimate of $19,500,000 investment, which excludes the east-side development, 
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| 
@ profit of 14% return after taxes has been forecast over life of a 30-year contract - 


* amortizing investment over 15 years. ) 
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8. The Port to promulgate rules and regulations for anxpor flight 


* Operations and to actively pursue with FAA, the problem of airway traffic 


control procedures, including installation by latter of required instrumentation 
to permit Teterboro an equitable division of traffic in metropolitan area, 
| = 
fd 4 \ 


| 
Port Authority's staff position based on their conversations with Mr. 


Tobin is about as follows: : | 


A. Port Authority to retain complete supervision and overall manage- 


ment responsibility of Teterboro- no division with Pan American. | 


B. Pan American most welcome as a major tenant leasing certain 
acreage (terms undisclosed) - primary poreoee (they thought) moving Business 
Jets activities to Teterboro - hopefully maven Pacific Airmotivd to establish 
operating base and encourage Falcon customers and other corporate operators 
to move activities there. Expressed desire that Pan American establish helicopter 
,8ervice. Welcomes Pan American's broad cooperation in developing and revitalizing 
ee 


Teterboro as major General Aviation airport. Port is silent on how we are to 


conduct a meaningful business under this concept. 


2 | 
C. In order to encourage us to become a tenant, they appear to be willing 


(1) Operate the property as an airport for 20 years; 
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1575 
(2) Extend and widen runway 6-24 and possibly runway 1-19; 
(3) Consider building an appropriate passenger terminal; 
(4) Consider feasibility of providing improved surface 
transportation along lines proposed originally by Pan 
American. ; 
I have the feeling that the Port's staff appreciates the advantages of Pan 
American's program. ‘However, Mr. Tobin, I believe, because of business pressure 
prior to his departure-has simply not focused sufficiently on the details and the 
merits of the program to understand clearly its advantages. It is suggested therefor 
that the fone as outlined herein be transmitted in writing to the Port Authority, 
and discussed in detail with Mr. Tobin, on his return, by Mr. Trippe. The only 
‘other alternative, as I view the situation, would be for us to go back to the original 
contract and treat with the condemnation and noise problem as suggested in Para- 
graph 5 of this memorandum. This was the major block toa settlement of the 
original agreement. They might accept such an arrangement; but again they might 
not. It should be realized that the Port's objective, assuming they do not wish to 


operate Teterboro themselves (which Iam inclined to think they now wish to do), 


‘ig a guaranteed 7% return on their investment and freedom from noise exposure. 


LTP A 
A. P. A. 


267 


1576 


Exhibit BA-507 
‘Page 1 of 8 


DOCUMENTS FROM THE FILES OF PAN AMERICAN'S 
GENERAL MANAGER, METROPOLITAN AIRPORTS DIVISION 


November 12, 1965 __ 


Tor; A.P.A. a es 
NE. 


ORO AIR TRATEIC 


Tho Limitation of Tetorhoro air traffic capactly under Instrument Flight’ 
Rulos (172) was recently highlighted Jn tho Port of Mavw York! Authority | 
" press reloasy of October 26, 1965, mado in response to thal Matro~- 

_ politan Alr Linzs Cominittes pross release of the samo data bs 


IYA Iotter to the governors of Naw 4 aad Maw Jorse 


“The Port Authority's staff and our consultants ara of tha 


’ Opinion that nalther Toterbero, Ployd Bennatt Naval Afr. 


Station nor sone airport in Staten Islonad could ba safel 4 
* Operated undor instrunvant weather conditions w ithout | 


sevore interforence with, and ponaltics to, the wainten~_ 
anca of regular airlines and ganoral aviation traffic into 
and out of Konnedy, LaGuardia end Nawark Altpeyis. | 
In the case of Toterbogo, Your Exceolloncy will recall that 
a yoneral avlatlor ali 


; wy ctarboro, maximum 
development still means, hovover, that it will nave a very 
Mmited capacity durlny poor waather conditions when 
Instrument [Plight Rules (IFR) are in offect.” 
Eresoht Sttiation enema ap Leen | 
Taz present maxtmum level of IFR demand at TLB ts appro:dimately 10 to 
"15 hourly movements. Post discussions witia tha PAA Indieate-a iacie 
mum potentlal IER capacity for TEE at approxdmatoly 35 to 40 holy 
movements. Under date of November 2, 1965 wa wore advised In writing 
by tho FAA, as follows: | Se nie Seen 


’ 


. 


‘ 
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(2) Extend and widen runway 6-24 and possibly runway 1-19; 
(3) Consider building an appropriate passenger terminal; 
(4) Consider feasibility of providing improved surface 


transportation along lines proposed originally by Pan 
American. : 


I have the feeling that the Port's staff appreciates the advantages of Pan 
American's program. ‘However, Mr. Tobin, I believe, because of business pressure 
prior to his departure-has simply not focused sufficiently on the details and the 
merits of the program to understand clearly its advantages. It is suggested therefory 
that the a eats as outlined herein be transmitted in writing to the Port Authority, 
and discussed in detail with Mr. Tobin, on his return, by Mr. Trippe. The only 
‘other alternative, as I view the situation, would be for us to go back to the original 
contract and treat with the condemnation and noise problem as suggested in Para- 
graph 5 of this memorandum. This was the major block to a settlement of the 
original agreement. They might accept such an arrangement; but again they might 
not. It should be realized that the Port's objective, assuming they do not wish to 


operate Teterboro themselves (which Iam inclined to think they now wish to do), 


‘is a guaranteed 7% return on their investment and freedom from noise exposure. 


¢ Pa 
A. P. A. 
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Exhibit BA-507 | 
' Page 1 of 8 
DOCUMENTS FROM THE FILES OF PAN AMERICAN'S 
GENERAL MANAGER, METROPOLITAN AIRPORTS DIVISION 


November 12, 1965 _ ‘ 
N.E.. | | 


Tho Limitation of Teterboro air traffic capactly under Instrument Flight’ 
Rules (IPR) was recently highlighted In tho Port of Mov York) Authority 


. 
| 


* press relaasy of October 26, 1965, mado in response to tha Motro= 
~ politan Air Linas Couunittes prass release of the sam. date, ha 
: Xork aad Naw Jorcoy, w 


“ “The Port Authority's staff and our consultants are of tha 
’ Opinion that naither Teterbere, Floyd Bennatt Maval Afr). 
Station ner some airport in Staten Islend cevld ba safely 


"Operated under instrumant weather conditions without : 
sevore inicrfsrence with, and Ponaltics to, tha wAinion= | 
“anca of regular airlines and ganoral aviation traffic into 
and out of Kennedy, LaGuerdia and Newark Alrperis. : 


: 


In the case of Totsrbego, Your Excellancy will rocell that 


Instrument Plight Rules (IFR) are in offect.” 3 | 


Prosont Situation, Pas e | . 
Tae present maxtaum level of IR demand at PLB ts appro:dimately 1) to 

“! 15 hourly mevements. Post discussions wita tho PAA indicate-a imaije 
mum potential IPR capacity for TED at approximatoly 35 to 40 howsly 

. movaments. Under date of Novembor 2, 1965 wa wera advised in verliiny 
by tho FAA, as follows: ae ee ee - : 


an} 
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“flourly accoptance of Tctarborg Aleport should be approximately 36 
*movomonts per hour whan tha following conditions are tinct: 

1. Reduced runway occupancy thmes are realized through an 
(Improved toxhway configuration cnvistonad by aicport managa~ 
ment. 


2. Interaction between Teterboro Runway 6 traffic and LaCuardla 
traffic utilizing SEY 13 localizor, is konobyo: cr, 


3. LaCuardia Is approaching via an aid other than ioe Runway 
13 lecalisor, ; : 


4, Newark is approaching via tho Runway 4 ILS." 


As was previously established by discussions with the TAA, and is con= 
firmed above in writing, tha masimun potential IFR capacity for THD is 
ee by alr traffic interaction whon Mewark is landing aircraft on 

EWR 22 and/or LaGuardia is landing aircraft on LGA 13.° Undar pr2sent 
“FAA IPR procedures, tae BPSK of such PREC is CEASE E to bo as 
follows: : : . 


1. In the case of re landing on ronvray 6 and EWR lending on runy may 
22, with LCA simultaneously landing on other than runway 13, itis 
estimated that TLB IFR capacity will bo approximately 24 movoments 
por hour. 


2. With? Zon ne ae en ones 6 and LGA pais on runway 13, while a 
LWR is landing on other than rimvay 22, it ts estimated that ee TR, 
capacity will be ppecontreeae y 24 movemonts 5 por hour. Seen 


3. Vihen LOA 13 and LW 22 ars pipetaseens oly utilized for landing 
approach, TLR IFR Copacey vill Po asapcoctnencly 12 to 15 movoments 
por hour. 


In actitton to the ove Mwitattons on TER IFR traffic, but within the . 
framework of tho above capacities, Tl3 prasently suffers from svbordina- 
tlon to EWR under conditions of peak atrspace damand outside of the 
strict confines of tho EVR ITR control zone. This subordination to wR 
bocomes most ¢eritical under the clrcvingtanca of peek demand for dtpart= 
ing aircraft airspaco ovor an area routing polnt such as Solb- org or Sparta. | 
Under this condition TLB is handled by EWR IFR Control as if TEB wera an 
additional runway &t CwR. Tho procticak cffect of this condition permits 
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‘a number one (1) departure atrcraft at TM to ba assiqnod numoer sixto2an 
— (16) for takeoff, following fifte2n (15) alrcraft that requested departure 
. Closrance from EWR prier to the request made by the TED alrcratt. 
Stmultancously, EWR is sharing the critical alrspaco on a ono=for-ons vie 
| 


, 


basis with LGA, EES. BRERA 
Iutroceaa | cons ieee 


In mecllngs with rasponsivle officlils of tho FM, and confiriaed in writing 
to Oscar Bakke, Director-flastern Reaton of tho PAA, undor date cf 
Octobor 27, 1965, ti above matters, together with recoramendations for . 
improvement, were callad to their attention. Mr. Bakka's reply of 
Novomber 2, 1965, witla not wholly responsivo, was hz alpiul in several 
eae se (Coptes of thet letter exchanye aro attached for your convon=- 
fone.) Tho Bakke letter did confirm, in writing, TEBE IPR capacity of 
appro:shaataky 36 movenients per hour wunadar cortain stated conditions and 
conlirmed pravlous verbal advice that the PAA has under study precedural 
chany2s for the olimination of intcraction batwoan IFR traffic! at TLS ana 
LGA when LGA is landing aircraft on runway .13. Further, this letter con- 
firms londing minima of 200-1/2 for reciprocating aircraft and 300-1/2 
for turbo-Jet aircraft, and tal:e-off minima of 300-1 for two engines or 
ess and 200-1/2 for aircraft with mora than two enginas; all) subject to 
conditions now incorporated in th: 6-24 runway extonsion plan. 


| 
Proposed AcHion, 


The undersigned will continua to werk: w ith the PAA for climination of, or 
improvemont on, the probloms set forth in the October 27, 1965 lotter to 
Mr. Rekke. The sucezss of such effort, however, in my opinion, is 
ontirely dopendent upon top FAA polley view on the importangs of Teterboro * 
to total Ncw York metropelitan air treflic. Tho effect of tha PTYA positten 
on this BEE or the truc PNYA position asa matter of oct.) is unknown. 


In ght of tha abova, and in recognition of the fact that Tetathoro can be 
 devolopad as an effective airport only with an acceptable standard of 
total air traffic flovz, tho follew “ing is sugqestod for your consideration: 


A top level PAA/FAA meeting in which wo would sesk to orer 


(a) commitment for tha dovalopment of procoduros which will insvura 
-erderly IFR ate traffic flow within tho framework of approxiinately 40 

hourly movements, under ali SOE oe area trafic, at the prasent 
‘state the art, and, : ee 


| 
. ‘ ° 5 
| 
| 
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(b) agsuranca; or at least undarstanding of tho altuation, that such 
PAS conmitrarnt coutel net bo disturled by adverse reaction on tha 


part of tha PHYA, and, 
1579 


(c} assurance of LAA cooperative assistance in tho long range Laprovament 
of precedures, NAVATING (on and off tha wrport property), and other airport 
facilities, consistent with the state of the art and the maintohnanes of thi 
Teterboro alrport pesition relative to th: majer Now Yor): area atrports. 

In yviow of all the feragolng, itis apparont that fF any definitive action ts to 
Ibo taken on our part Lo firm up any changes in the oxpected lovel of IFR 
traffic for Teterboro in the future, the tine to take such ection 1s now--befera 
we conclude a final ayreamont with the Port of Now York Authority. 
Your views will bo apprectatad. a 

O.J.3. 


Ojs:}l 
Attuchmont 
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FEDERAL AVIATION AGENCY 
NEW YORK AREA OFFICE 


Hanger 11 
John F. Kennedy International Airport 


Jamaica, New York 11430 
NOV 29 1964S” 


Captain 0. J. Studeman ON REPLY 

General Manager never 10 Nyc-1 
Teterboro Airport Division 

Pan American World Airways 

Pan Am Building 


New York, New York 10017 
Dear Captain Studeman: 


Your letter dated October 27, 1965, to Mr. Oscar Bakke, Director, 
Eastern Region, concerning Teterboro air traffic has been referred 
to this office. 


We do not agree that Teterboro traffic is subordinated to Newark. 
As we stated at our meeting with the NBAA on September 29, 1965, 
which you attended, we make every effort to blend Teterboro depar- 
tures equitably on a first come, first served basis with the other 
airports involved. Newark's departure traffic is also handled 
.with respect to all airports within the boundaries of the airspace 
concerned. 
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As you know, we are not speaking simply of Newark and Teterboro. 

The boundaries of the airspace encompass Linden, Morristown,| Caldwell, 
Totowa-Wayne, Solberg-Hunterdon, Somerset, Kupper, Princeton) and 
Hadley Airports as well. The geographical locations of these air- 
ports dictate that the air traffic generated by each be conducted 
from a single approach control facility. It would be chaoti¢ to 
establish a separate approach control at any of these airports 

since sufficient airspace for such an operation does not exist. A 
“concept of even two approach control facilities would require the 
establishment of additional holding pattern areas as well as| separate 
arrival and departure routes; requirements that cannot be aa isfacto-, 
rily met because of the locations of the airports indicated above. 
Furthermore, even if the locations of these airports were legs eriti- 
cal, from an air traffic control standpoint, the great increase of 
coordination that would result from this concept would seriously 
derogate the efficiency of the air traffic control system, 


| 

| 
1581 | 
This is not intended to imply that we have capitulated te the com- 
plexity. We are presently arranging for a dynamic simulation at NAFEC 
of the procedures developed by the New York Mctroplex Working Group. 
The simulation will include an evaluation of a Common IFR Room concept 
to serve the greater New York Area. Hopefully, we believe that any 
resultant improvements should have a favorable effect upon the future 
traffic situation at Teterboro Airport. Additionally, we are analyzing 
the New York Center operations with a view towards developing new 
methods leading to increased capacity. 


The lack of radar coverage below 1,000 feet in reality has little effect Z 
-on Teterboro's operation and the provision of coverage would cost more 
than it would be worth. | 


Arrival traffic into Teterboro is not being discriminated against. It 
is mandatory that a "slot" be made by LaGuardia Approach Control for 
Teterboro arrivals and this is being done as efficiently as possible. 
Naturally, the Teterboro traffic from Rocky Hill and Budd Lake holding 
patterns must be handled with respect to Newark's traffic. However, 
because Newark utilizes radar, Teterboro arrivals are vectored a large 
percentage of time independently of Newark's arrivals. 


As you must know, on numerous occasions departures from Teterboro and 
other satellite airports are released without delay even wher there are 
delays at Newark Airport. This is possible under certain conditions 
when a controller is able to route traffic via a direction which has 
not been restricted to time or en trail separation. Additionally, when 
a departure at Teterboro is to proceed via a route different ‘than that 
for which other traffic is awaiting clearance, the Teterboro departure 
will be released with reference to restrictions for that route only. | 
For example, there may be six aircraft at Newark awaiting clearance via 
Solberg and two awaiting clearance via Sparta. If a Teterboro depar- 
ture via Sparta taxies out, it will become number three to depart via 
Sparta and not number nine to depart. Also there are occasions when 
due to the proximity of Teterboro Airport and Sparta, Teterboro depar- 
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tures are released in advance of their (Sparta) sequence as established 
by taxi time. 


During LaGuardia 13 localizer operation, departures from Teterboro are 
provided a slot by LaGuardia Approach Control. The penalty for this 
slot is imposed upon LaGuardia traffic since their arrival rate is 
reduced by one each time a gap is made for Teterboro traffic. When 
LaGuardia isusing the 13 localizer and Newark is utilizing their Runway 
22 ILS, the same type penalty is also imposed on Newark traffic on 
frequent occasions. ; 
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We explained in detail at the September 29, 1965 meeting that it is 

not possible to set up discrete arrival and departure routes for 
Teterboro. The available airspace must be shared with Newark and 
LaGuardia. We are continuing, however, to explore in depth the 
Teterboro situation. Whether or not we can develop new procedures, etc., 
that may afford more expeditious movement of traffic at Teterboro is 
unknown at this time. In the event new significant procedures are 
developed you will be promptly advised. 


SIDs for Teterboro have been developed and are presently being coordinated. 
They will not'relieve the present situation but they will serve to reduce 
cockpit workload. This is all they are intended to do. 


You suggest that both LaGuardia and Newark overfly Teterboro at 2,500 
feet or above'on final approach. This would require an alternating 
flow of traffic. Specifically, LaGuardia would permit one arrival over 
Teterboro and’ Newark would clear one after LaGuardia's had vacated the 
airspace. Notwithstanding the tremendous coordination problem which 
would thereby be introduced, an intolerable situation would result in 
that the acceptance rate at each airport would be reduced by 50%. The 
adverse effect upon Teterboro traffic should be obvious. 


We are continuing to investigate the possibility of getting Teterboro 
departures out under Newark and LaGuardia arrivals. A flight check is 
still to be made but at this time we are not optimistic. 


Insofar as the Newark controller capacity is concerned, there appears 

to be some misunderstanding. You may recall at our meeting with the NBAA 
we explained that a very pertinent reason for departure delay about which 
we can do very little is saturation of the en route system during peak 
periods of operation. It is during these times that restrictions on 
departures are placed into effect with subsequent build-up in departure 
delays. This affects all of the terminals. The restrictions are neces- 
sary not so much because of controller ability or capacity but rather 
because of the associated problems, such as frequency congestion, route 
and fix saturation, restrictions imposed by adjacent centers, etc., and 
the need for the controller to introduce safeguards to cope effectively 
with the heavy traffic flow. 


With reference to item 5 of your letter, as you are aware the south 
operation at Teterboro and Newark presents the greatest problem in the 
expeditous movement of air traffic since there is not sufficient vec- 
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| 
toring airspace between the Newark Runway 22 LOM and Teterboro Airport 
to support a stream of arriving high performance aircraft. Newark 
Approach Control needs and uses the airspace over Teterboro for vec- 
toring when LaGuardia 13 ILS straight-in approaches are not) in progress. 
Altitude separation between arrivals to Newark and Teterboro would not 
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exist in the final approach area for a Runway 19 approach. | Also, depar- 
tures from Teterboro would have to be alternated with Newark arrivals 
and for every operation to or from Teterboro, Newark arrivals would be 
reduced by one operation. 


Simply stated, a south operation to Teterboro would so seriously derogate 
Newark's arrival capability that the entire metropolitan area would be 
affected. This applies whether or not LaGuardia Runway 13 approaches 
are in progress. : 

An operation such as Newark Runway 4 and Teterboro Runway 1) would be 
very efficient except that Newark must adhere to noise abatement pro- 
cedures, Departures from Newark's Runway 4 turn right to 060° climbing 
to'2,000 feet. Under such a requirement there is an immediate closure 
problem between a Newark departure and a Teterboro arrival to Runway 1. 


We have reviewed the functions being performed by the Newark Tower depar- 
ture positiqns concerned with Teterboro traffic. As a result, certain 
modjfications in the telephone circuitry have been requested and will be 
made. These changes will more equitably distribute the associated con- 
trollers' workload. 
| 

I trust this letter is responsive and hope that it will minimize your 
doubts concerning Teterboro getting its "fair shake" in its'relation 
to #11 other metropolitan traffic. 


Sincerely yours, 


246. (ole 


C. B. Walk, Yr. 
Manager 
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Exhibit BA-508 
Page 1 of 5 
DOCUMENTS FROM THE FILES OF PAN AMERICAN'S 
SENIOR VICE PRESIDENT 


Lect Penne erie [nal a) rs 
June 13, 1967 bo ig AS FES 


a Neel’ Vv Velho 


JUN 1 5 76/ 


N. E. H. 
N. &. HALABY 


SUBJECT: Atlantic Aviation's letter on Teterboro, 
dated June 8, 1967. 


As requested, comments on subject letter from Business 
Jets' viewpoint follow below: 


a. Atlantic apparently wants an exclusive agreement to 
-provide services at Teterboro. Since Atlantic is 
DH 125 and Gulfstream distributor it is easy to 
visualize where a Falcon owner would be on a 
priority list for service. = 


During the next 20 years there will be more customers 
than one operator will be able to handle effectively. 
Besides there is nothing like ''necessary" competition 
to maintain reasonable price levels for the customer. 


Recommendations: 


Retain present plans to appoint two maintenance/service 
er et € of which will be capable o 

performing major Falcon services. 

a 


ee: O.J.S. 
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ATLANTIC AVIATION CORPORATION | 


| 
GREATER WILMINGTON AIRPORT B80X 1700 WILMINGTON, DELAWARE t9e99 Aer 8-661! i ( 

| 

| 


June 8, 1967 | atacatone 
WORCESTER 
\ SaLTimona 


yen pe 1 ( Se rererenenee: 
| 
Mr. Najeeb Halaby .JUN 9 1967 Hae 
Senior Vice President 
Pan American World Airways i 
Pan Am Building N. FE. HALABY. 
New York, New York 10017 


| 
| 
| 
| 
Dear Mr, Halaby: 
| 
At a meeting in my office on Monday, June 5th | 
Mr. Juan Trippe left with me a memorandum which is an outline 


of "A Proposal for Fixed Base Operations at Teterboro Airport", 
Also present at the meeting were Mr. Henry B. duPont and | 
Mr. Stewart Poole, Chairman of our Board, ‘Mr. Trippe suggested 
I contact you after reviewing the Proposal. Thus this letter. ji think 
it would be advantageous for me to visit with you in the near future to 
discuss the Teterboro matter, I would like to have Bill Patrick, our 
V. P. who operates our Teterboro base, accompany me, | 
| 

I recognize that the memorandum, a copy. of which is attached 
hereto, is merely a summary of a proposed proposal, so to speak, 
but I would like to make a few suggestions, 

Let me first point out that our sole interest in operating a facility 
on any airport is to provide quality service to General Aviation at a reasonable 
profit. In order to accomplish that, 


1 on Lhe mo proved airport, | now 

ervice to the air ape tw 
major companies could profitably operate two minor facilities, but this 
is not what the airport needs or the airplane owners want, Nor does 
Atlantic. Nothing contributes so much to the desire to provide better 
and better service than profits, I would like to discuss this concept 
with you. 
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One major operating expense that can naturally affect earnings 
is facility rent. It is of vital importance that the cost of a facility be 
commensurate ‘with potential. Too many mistakes have been made in 

.. this relationship, to the embarrassment and loss to both the operator | 
and his landlord. Considering that "rent" can be derived from several 
sources, it would be beneficial for us to review this subject at some 


length, 


One other point relates to the security built into a lease agree- 
ment. The operator must be assured that he will be permitted to conduct 
his business without interruption, for a guaranteed period of time. In 
this instance, we would need to know the provisions of the agreement 
between Pan Am and PONYA that might affect or assure this security. 


There are many of the typical rights and obligations of ali leases 
that we could discuss and I suggest we arrange to get together at an early 
date for this purpose. If this meets with your approval, please let me 
know. Iam sure I can arrange my schedule to your convenience. 


iN Sincerely, 
S WER:eh 


S Attachment ATLANTIC AVIATI CORPORATION 
\\ : <H / 


ce; H. B. duPont 2 
8. E. Poole W. E. Richards 


W. L. Patriok — ‘President 
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June 1, 1967 
A PROPOSAL FOR FIXED-BASE OPERATION AT TETERBORO AIRPORT 


1. In accordance with its agreement with the Port Authority, 
Pan American will arrange a 20-year land lease from the Port Authority to the 
Fixed-Base Operator at a nominal rent, and will enter into a separate agree- 
ment se the Operator for construction of the fixed-base facility and for use 
thereof. 


2. Pan American will design and construct the facility in accordance 
with plans and specifications agreed upon by Pan American and the Operator, 
subject to the approval of the Port Authority. 


3. The Operator may use the facility for the following purposes: 
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(a) Storage, maintenance and repair of aircraft, aircraft 
assemblics, aircraft accessories and aircraft radios (storage 
of aircraft shall be limited to hangar and/or monthly storage). 


(b) Sale of aircraft, aircraft assemblies, aircraft acces- 
sories and aircraft radios. 
| 
| 
(c) Leasing and chartering of aircraft. 
| 
(d) Business and operations office in connection with the 
operations of the Operator. | 


(e) Parking of automotive vehicles operated by the officers,’ ' 
employees, invitees and business visitors of the Operator. 

(£) Sale of aviation fuel and aircraft lubricating oil“and for 
the delivery of such fuel and lubricants to and into the aircraft; 
such sales to be restricted to products of suppliers authorized 


by Pan American to supply such products for sale at Teterboro. 


. 


The Operator may also use the premises as a terminal facility for its customers, 
unless and until such a facility ts made availablo by Pan American for general 
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4(a) The Operator will pay a fixed monthly rent consisting of (1) 
land rent at the rate of $5,000 per year per acre, and (1i) ( |__*) times the 
cost of the facility to amortize the investment in the facility over the 20-year 
life and provide a ( %*) return after taxes on the unamortized investment. 
For this purpose, the cost of the facility shall include related costs, such as 
site preparation and utility extension, design and engineering, as well as cost 
of construction. Ai 


(b) The Operator will also pay a percentage rental equal to 5% of 
gross receipts (other than aircraft and fuel sales) in excess of twenty times 
the fixed rent per year, .5% of receipts from sale of aircraft, and a gallonage 
charge of ( *)¢ for sale of fuel and lubricants. | 


| 
(The foregoing paragraph is comparable with current PONYA agreements.) 


| 
5. The Operator will be responsible for maintenance} and repair and 
for insurance, including fire and liability insurance. The Operator will also be 
responsible for securing any necessary permits for its activities. 


| 
6. The Operator will undertake to provide a first-class fixed-base 
operation to meet the requirements of the agreement with the Port Authority, as 
well as requirements for Federal Airport aid. The agreement will be subject in 
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alk respects to Pan American's agteement with the Port Authority, including ter- 
mination of the land lease and the operator's agreement in the event of termination 
of Pan American's agreement. 


*Numbers in brackets to be negotiated. 
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DOCUMENTS FROM THE FILES OF PAN AMERICAN'S 
GENERAL MANAGER, METROPOLITAN AIRPORTS DIVISION 


THE PORTOE NEW YORK AU 
U3 Cighth Avenues at 15th n Street, New York, N.Y,,10011 ae” 
Se: . Aviation Department John R. Wiley, Diteetor 
Warren C. Cooper, Chief, Aviation Properties Division Telephone (212) 620-7254 
. ' 


September 6, 1967 


Captain O. J. Studeman 
General Eee 
or AGLI dg birways, Inc. 
200 Park Avenuc é 
New York, New Yorke 10017 


Dear Captain Studcmn: 


our zinc fined bise operator at Tetcrooro 


increase its aireraft —— capacity by approzzimately forty (40) tic 
down positions. The work will be accomplished by cad at the expense of the 
tenant at a = y u since Atlontic ee 


assurance that it will have an era aie YY tO recoup its ventoaare 
eS , 


aoe al roodyaephosinge of ircraft paritapcpaccw at the 
Teterboro Airpors, and as you know wo arc ettempting to intercst a greater 
use of the feeility by general aviation interests, end therefore, we feel 
the increased parking capability is necded. 

.] 

The Port Authority and Pan Am a3 its successor will benefit 

directly from Atlantic's use of the new facilities since it pays a percentage 
o£ gross receipts rental. 


2 o ont which recites 


sonsxolly the toms which wo 2 a 
Agian ~ tha : : al by 


sisning the duplicate copy of this letter. 
= ‘ cane 
aaa ae 


eReeceED sy She ay Very) truly yours, 


aed 7 
Pan American World Airways, Inc. Chilis G 7 
r. p RE peice Warren C. Cooper 


vy 


! 


a: wc daguat 8, 1967." 


Me. Watcoa 2. Richards, Prosideat 
Atlantic Aviation Corporation: .. *: 
Greater Wilntngtca Afrport -—: 

. Pe OG. Box 1709 
\WLintagton, Delaware 19899. 


Dear Rich, 


: ~ At our meoting of August Ist wo discussed certain fapréversate 
* which would bo mado by Atlantic Aviation at Totaxboro Airport a3 coca 23 
pocsibla. You tculd propose to dcemolich Duttding 28 and pave oil azess fren 
tho north ranp of Ecnser 3 to the nozthera porimater of tho Yanp |arca of s 
Kancgar 2, cnd botwoon the vestom porimoter of your Icasakolé ines and Tele - 
way D, cxcopt for tho weotcrly half of tha Van Dusen Icacchold, 422 cudjcce . - 
. €0 tho cppsoval of the Port Authoritye, ls rie 


- “(aioe 


Sees Atlentic Aviation would secure the coascat of Usa sso to cerrcader 
the cactorly half of £ta leasohold. . The surrendozed arca would ba inelugcd 
0 pert of Aticatic Aviatioa's Lease éT=2136 at a rental rato of 10 conts par’ 
square foot per canune Atlantie would grant a right ef ingroso and ogresa to° 
tho ronaining Van Duson leaschold for uso by alxcrafe of Ven Dusen oni ito - :- 

custenorse =! How Poa: : ne [ie soko 

. - . * ~ i - S : 

Aslantic Avistion's Lease Af~136 would be extended on a ceazh to”. 

yonth basic. In tho avent tho Port Authority terminates oatd Icaca without’ .": 

eauce ct eny tind within 10 years following the completion data af tha coae.’: 
struction worl, 1t would pay to Atlentic Aviation the unamorticed postion of 

the cost of conotruction not to axcacd $50,000 base’ upoa a Straight Ine : 

weltoroct ovor a pouced ef 10 yeara mupning fem cuch completion data. Li! 
Atlantic Aviation chould temninate- the icaco tn ordax to relocatd into « ncv - 
facility tn conacctioa with 3 now centzel teminal aroa at Teterboro Afrport . 
it would bo repaid by the Port Axthority for the unsmorticcd portion of 4ts_« 
davestmaat in the saa manner. If Atlantic Aviation should tormfnate for ony. 
ether xcasen, theya eects no repayxcat obligation.ca tho pars of tho Port . 
authority. ee a ; Ks sae 

. - re ear: at “3 ; xs Ven te | = 
bie Og Port Authority Pemtt AT-1e8 would be terminated, and the azca - 

‘ covercd by Leasa AT©136 vould bo dnereased by cn areca bounded by tho prescat — 
north and south boundarics! of the spaca covered by AT#1E3 and bounded ca tho | 
eat by tho wostarly boundary of tha Lease AT©136 Ieacohold. Tha| Esatorly © j 
boundary would bo unchanged» Tho basic fea paid undo AT190 vould be added | 
to tha basic réat of Loaso, ATo236. . BS PRS Ma SASOR Dna SS SS 


ae: ae | 


oe _I£ you aro agracabla to the foregoing, would you pleaca \co” dncZcato 
by signing tho duplicate original of this latter and rotura ft ‘toma. Wo aoe 
-then would be able to recommend thesa arrangements to our Board of Cemicstoacrs -*” 
for thair approvale wt 2 : pr tam sener re 
. | Vory truly yours, , 0 0 
* Warcon Ce Cooper 3... ° 3. 


tage 
. 


” MRT 
, ge 


ACCEPTED AND APPROVED: | 


*. * Watson Ze Richards, President os 
. Atlantic Aviation Cozporation |". 


CGs. Wellton Patrdcle!) 
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Exhibit BA-513 
e lof 4 
oe DOCUMENTS FROM THE FILES OF PAN AMERICAN'S : 
GENERAL MANAGER, METROPOLITAN AIRPORTS DIVISION 


t 


from the desk of 
O. 3. STUDEMAN June 3, 1966 


NOTE TO: Mr. Warron Cooper 
PNYA 


Regarding ovr draft of "Rulcen and 
Regulations" now being considered for Teterboro, 
please insert the following as numbered para- 
graphs 19 and 20 on page 7, renumbering as 
required: ? 


19. No person shall practice sircraft 
landings or toke-offs at the airport without pere 
mission of the airport operator. 

20. No alreraft shall land, take-off or 
taxi at the airport with a student pilot at the 
controls without the permission of the airport 
Operator, : 


oF de Studeman 


- | 


4 


bee: Mr. Steege 
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THE PORT OF NEW YORK AUTHORITY 
Mt Gighth Avenue-at isth Street NewYork NY f001t 


AVIATION DEPARTMENT | 
Sohn R Whlay / 
See Charla W,Gronin 


ASST. CHIEP, AVIATION PROPERTIES Division 


Weoren C. Cospon 


CHIRP, AVIATION PROPERTIZG DIVISION 


March 22, 1966 


| OFFICE OFA 2/ 
Captain 0. J. Studeman 
200 Park Avenue 
New York, New York 


Dear Captain Studeman: 


You will recall my mentioning to you a telephone call I had 
received from a Mr. Markoff, Vice President of the Paramus Flying Club, 
concerning his Club's interest in leasing unimproved property /at Teterboro 

. Airport to be used in connection with their flying activities. 


I am forwarding herewith a copy of a letter recently received 
from Mr. Markoff which sets forth his long use of tie-down space on Atlantic 
Aviation's premises and the fact that Atlantic, because of their own ex- 
‘pansion plans, has requested the Params Flying Club to find other . 
accommodations for parking their aircraft within 60 days. Mr. Markoff 
mentions his Club's immediate expansion plans for additional aircraft and 
estimates his space requirements as approximately one-third of an acre of 
unimproved land. 


- ee ae 

Would you please give me the benefit of your thinking in regard 
to Mr. Markoff's situation in'view of Pan American's: pending operation of 
the airport. 
| 


Very truly yours, 


Mt 


| 
| 
| 


pusher Cope 
a 


| 
i 
| 
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GIR/AP TUTE ine. 


2 GLEN AVENUE e (LOD, NEW JERSEY 07644 ‘N. 201-478-1166 
‘ oN. one 212-563-3444 


March 15, 1966 


Port of New York Authority 
ttt Etght Avenue 
New York, New York 


Attention: Mr. Warren ©. Cooper 
Chief of Aviation Property 
Room 1405 


Seer Mr. Coopers 


This fetter will conan our telephone conversat fon yesterday 
relative te Paramus Flying Club, Ince 


We have been at Teterboro Airport In excess of 8 years and 
for the fast several years have rented tie down space through the 
facility of Atlantic Aviation; because of Internal expansion plans, 
Atiantic Avfation has given us notice and requests that we move our. 
aircraft from their facility. Naturally, with much of our business 
- ffyIng being done by Club members residing In New York City, a move 
even to the nedrest of the more distant airports would seriously 
endanger our membership. Furthermore, we have inmediate expansion 
plans ‘for additional since to bring our fleet up to 8 or 9. 


Since our pooner Is very well established and wants to 
continue In.this manner operating from Teterboro Airport, we are 
very Interested at this time In leasing unproved property from 
the Authority and It appears that our space requirements are In the 
vicinity of 1/3 acres of course, for aircraft tie down with or 
without ‘our own hangar) this square footage may be of Irregular layouts 
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As tenants, Port of New York Authority could be assured that space 
would be operated In 2 save and progressive manner for our past 
experience with all personnel at Teterboro Airport over the years 
hes reflected thise 


Atlantic Aviation has requested us to move within 60 days and 
as spokesman for the Club, ! would sincerely appreciate your Prout 
sttention to this matters ; 


Very truly yours, 


PARAMUS FLYING CLUB 


| 
| 
283 | 


NOTE: In order to facilitate communication, ! am using my company” 
office as Indicated on the: cannes above for your conventénce 
fn Sensectino Mee . 2 


. 
| 

. | 

. | 

i 

| 
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Exhibit BA-514 
Page 1 of 2 


DOCUMENTS FROM THE FILES OF PAN AMERICAN 's 
VICE PRESIDENT 


sen vet es November 14, 1966'- 
’ ? to APA: Fa mn | : 
: . | 


An alternative approach for concluding a satisfactory agreement with the  PONYA 


"son Teterboro {s auggested as follows: : 


1) Pan American to assume full responsibility for devclopment and operation of the 


Airport as contemplated in the Letter Agreement of August 6, 1965. 


| 
| 
2) Pan American to assume noise liability. 
| 


| 
3) Incorporate in present draft agreement a new contract provision which provides 


“Pan American the right of termination, with PONYA tcimburscment for the Soaaes portion 
: | 
of Pan Anerican's capital investment amortized over the contract term, in accordance with the 
following: : 
Pon Aenoricae shall have the right of termination at any time during the 


term of the agreement when its cumulated noise costs have reached the 


following amounts: 
$1,000,000 tn the first five years 
1,500,000 in the second five years 
2,000,000 in tho third five years 
2,500,000 in the fourth five years 
3,000,000 in the fifth five years 


3,500,000 in the sixth five years 


4) Provide that costs incurred by the PONYA in condemnation of real Property 
associated with the Aitport and made a part thereof, shall be capitalized and the cnapel rental 


| 
fee increased by 7% of such amount. 
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It ts suggested that the above approach Is advantageous to Pan American, as 


compared to the approach now being considered, as follows: 


a) $800,000 saving over the contract term on cost of improvements to the 


public landing arca. 


b) $3,000,000 to $6,000,000 estimated saving over the contract term in 
PONYA indirect and overhead expenses in operation and maintenance of the 


public landing area. 


c) At all times during the contract term, except for the early developmental 
years, TAMS forecasts accumulated earnings in excess of the suggested 


lével of noise cost termination amounts. 


¢@) Pan American will maintain control of the level of landing fees and other 


, charges on the Airport. 


e) Pan American, in cooperation with the FAA, will obtain optimum air traffic 
control procedures for TEB, whereas the PONYA will lack the incentive for im- 
provements that are to any degree detrimental to EWR and LGA, even though such 


improvements are beneficial to overall metropolitan air traffic capacity. 


f) Pan American will maintain direct control over the limiting of light plane 


traffic, as will be required for the proper development of the Airport. 
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figures exclude any’ cost of land acquisition, 


It would appear that the full development of Teterboro by the Port 
of New York Authority would slow down, to some extent, the cus- 
tomer potential at Republic. This, of course, would be affected 


significantly upwards or downwards by other possible developments 
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The exclusion or limitation of general aviation 
traffic to the major commercial airports. 

The development of other general aviation 
airports such as Staten Island and Floyd Bennett. 
The provision of highway connection between 


Eastern Long Island and Connccticut. 


| 
Should Pan American acquire Teterboro from the Port of New York Authority, 
| 
the additional acquisition of Republic might be advantageous from the’ standpoint of 


the Airport Division's overhead expenses, accommodation of overflow business! from 
| 


° Teterboro, and the means of entry into a large share of the rapidly growing general 


+ aviation busincss. . In time it would appear that both airports would be well-utilized - 


even to capacity. 
: | 
(£) As stated above, it is indicated that the full development of Republic 

“ z " | 


might be expected to proceed at a somewhat slower rute than 


Teterboro. If, “however, other competitive general aviztion 
airports are not developed in the Metropolitan area, the growth 
of general aviation is such as to argue for early acquisition of 


Republic. . 


In view of the relative sizes of Teterboro and Republic and their relative 
. | 
3 | 

locations, it would seem reasonable to expect that basic annual rental fees would 
. | 


be proportionately less at Republic. Also, it would seem reasonable to expect that 


a longer term contract could be negotiated onRe public, which would permit us to 
| 


take full advantage of long-term general aviation growth, 
| 


‘On the basis of our preliminary studies, it is worthwhile to explore fully 


r 


the possibilities of working out an arrangement at Republic Airport along the general 


° | 
framework of our PONYA proposed contract - hopefully with New York State as| the 
| 


contracting agent. The State of New York hes recently publicized its interest in the 
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development of this Airport for general aviation purposes. A contact with the 


Metropolitan Commuter Authority of New York State could well clarify further the 


possibility of serious consideration on our part. 


Alvin P, Adams 
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DOCUMENTS FROM THE FILES OF PAN AMERICAN'S 
GENERAL MANAGER, METROPOLITAN AIRPORTS DIVISION 


July 29, 1965 
NOTE TO: HEG 


Port Authority reported revenues at Teterboro for 1964 indicate that 
at least some $150,000 to $200,000 was accrued from small aircraft 
activity (private and school). While our planning will be for increase 
in business aircraft activity, the rate and extent of diminishing the 
small aircraft activity’ can bear importantly on total revenues, parti- 
cularly in the early years. 


To insure optimum handling of the desired business aircraft traffic, 
and at the same time preserve a position of optimum revenues, might 
it not be wise to consider the feasibility of constructing a 2500 x 30 
foot small aircraft landing strip parallel to the present runway 6-24? 
Such a strip, if/considered, would be unlighted, should not interfere 
with the airport development plan and should permit simultaneous 
non-interfering, VFR traffic flow. Perhaps the clear zones required 
for approach to: runways | and 32 could be used for this purpose. 


Cet G TD BE 


O. 1. STDS 


OJS 
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June 4, 1965 


CONFIDENTIAL é 


a 


Further reyarding Teterboro, anatysis of costs and potential 
revenucs indicates that this facility can bo profitanle ona 
long-term basis assurning conclusion of Satisfactory lease 

terms with PNYA and providing that the airport bo niade Ope#ra- 
tionally effective. On this latter point, operational effectiveness 
the following questions arise: ; 


(2) Can procedures which will insure reasonably unrestricted 
fight traffic flow, under both visual and instrument conditions, 


be eatablished and niaintained? 


(2) While it appears that 6509 fest of runway will bo adequate 
for general aviation operation, and that such runway extension 
can be achieved, is the present instrument runway directional 
orientation such as to Batisfy (1) above? 


(3) Recovnizing that the larger corporate aircraft which we woauhl 
eeek to attract will require facilities aroviding celliny ang visibility 
‘Umitations comparable to the major metrovolitan airports, can ve 
be assured of the necessary FAA participation to achieve tnat Teslt? 


Tassume that some discussions have been held with the FAA on the 
Taterboro matter, Would it be Asprooriato that the aboveblisted xf. 
points be explored with the FAA in the immediate future? = 


ORGINAL SOTO RY, 
2 3. STUSIAY 


O3S 
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DOCUMENTS FROM THE FILES OF PAN AMERICAN'S 
GENERAL MANAGER, METROPOLITAN AIRPORTS DIVISION 


< 


NOTE TO: A. PLA, 9-27-67 


As a matter of interest I reecived telephone calls yesterény from 
Jack Wilson from Champion Paper Company and Fred Landon of Volis son, 
both whom asked to get their names on the list for space at Teterboro, 
Each of the above tndicated a desire for exclusive hangar Space Lut indicated 
planning for only one aircraft cach. Champion Paper now has 4 D11125 
based with Newark air service and Volkswagon has a Sabreline inow kept in 
the Atlantic Aviation hangar at Teterboro. 


Based upon the above, it appears probable that we will have to consider 
lease arrangements where by two or morc tenants share a single bangar 


unit. 
0.J.S, 
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DOCUMENTS FROM THE FILES OF PAN AMERICAN'S | 
GENERAL MANAGER, METROPOLITAN AIRPORTS DIVISION 


9-26-67 
NOTE TO: A. PLA, 


SUBJECT: STANDARD OIL OF NEW JERSEY 


REFERENCE: Your note of September 12 to N.E.H. 


Having reviewed the above reference note, it has occurred to me 
that the only real question involved in accommodating Standard Oil of 
New Jersey on a site adjacent to National Distillers is the deviation from 
our planning for the initial development of the South area. Assurmioy 
that decision was made to enter into a deal with Standard for an area 
adjoining National Distillers, we would still have the option of permittiny 
Standard to finance the construction or construct with PAA funds to 
specifications agrecd upon with Standard. Tom Bilzi has made additional 
studics on this matter and it is indicated that it would be financially 
advantagcous to construct for Standard with PAA funds provided, of course, 
that financial arrangements produced an acceptable return on investment. 


Based on the 2love, I would sugeest that the only decisior. involved 
is whether or not we are agrecable to permitting Standard to locute 
immediately south of the National Distiller facilities. Given an affirmative 
decision, we can procecd tmmediatedly with coordination with the Port 
_ & thority and negotiation with Standard, 


0.5.5, 
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DOCUMENTS FROM THE FILES OF PAN AMERICAN'S 
GENERAL MANAGER, METROPOLITAN AIRPORTS DIVISION 


MEMORANDUM 


Weeren C. Cooper 

Yerle Fobb ’ 

Septesrer Ll, 1957 : 
RTERGOLO ALQVORE = TROGPECTIVE YENAUT 


Lt Support Equire-nt 
Corporation, Reckory Nowlevard, Ine Te, Ur Sox: deepread by this 
St 2 v7 > ? pe - 
moring to speck to seu chonk the Tocsibility of Llearins space at 
Teterbora Alxport.: Me vas acsempanicd by Ue. Artie Grchker, Trestdent 
C i l 7 
of Patto Electranfes Cocroxation of Nemesed, Mew Jorsey (relerhkene 
# 528-1405). Nireralt Support fis a wholly euoed subsidiary of Balto 
ad 
Electrcales. 


Alrerile Seppoxt minufactures meehenlesl equipatnt ench as 
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self{<propelied bancige handling eqnitsent tiieh ds used at Kensady 
International Aicporr. : 


Palto Electrentes mivifoetuces electronke equirrcat such as 
flicht claulatorn. Mr. Tucker stated that they have a centract to 
construct 2 Clirhkt simulator for the C54, end thet they are abent to 
clese deals with TIA, asters and fircefera Afvlines for the struction 
Of (Licht clmvlanoes for Unase alyliron. ifs seld that they Weve beca 
negotiating whith Tea An fos a cinllag iratallation. 

| 


Dalto wid Uke to lesce an area cefftetent in sive on which 


Zt would concgeuct a honcie type t Widiug sval as on: moomnlactueel by 
either Dutler or Strand Srr5l Cecaseten of eppronte ely 69 iy 120 by 
24° in befight iu dirensieose Tha hanged would ka used Loz the final 
accrmbly, tecting ond calslorntins of olreralt flint cimularars, ani 


where the sim:laters weuld waderge evalentioa ant ececptanes hy Dalte 


custonerse . : 
; _ Mee Trcker sald thet they recently constreeted a Seeility 
such as this at tha Spring Valley Adnrort bet thit thoy ucevedt an aie é 
field such as Teterhoro, witch provides all voather contitiens and has min- 
ways of euffictent lengih to acccamedzte Jeryee alrersft. | 
, LT informed tMeasrees Smlth and Sucker that N venld dfiserss 

‘thef£e proeporal wlth you and that they canld anttexrace heaving Crea vs 
in the nese futures They are aware OF the PA-Dis Am nog Larieas and 


thee prrpose In-couing in at thin tins was to “not chedd of the rush. 


Ineidentally, tlle hore and looting at the Tetcchoro rip, thes indLeated 


~ Use 


that the area eceupled by Nattonad Dictiliers eat Remix venta be a gted 


| 
| 
| 
| 
| 
1634 | 
location for their facklity but they wertersteed that the Vout Authority 
may have othée dzsigns ca thks areca dn view of cue “rumay expengioa 
Program’. ‘they reutLoacd thie they attespted te lease the telanzuiac 
Btcip alony, Tndustrtlel Avenue oursida of the alepert and lecsated within 
Warbrouck Valgrts, but thot thelr dealings with the ovner, "a jrdet ia 
Mastrouck eights’, fell thravgh heeause be wis asking a pheaewenal 
.price, and of course thele kaculedsn that they might not even be per= 
mhttel access to the airport after building there. | 


Narle Rebb- 
MAT Aviation Propertics | Divislon 
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DOCUMENTS FROM THE FILES OF PAN AMERICAN'S 
SENIOR VICE PRESIDENT 


LOS ANGELES 


ean DEAN WittrerR s Co. 


SEATTLE MEMBERS SAN MARINO 
PORTLAND K EXCMANO 
WKW YORK STOCK EXCHANOE —- PACIFIC COAST STOCK EXCHANOE SAN O1CGO 


OAPLAND 
SACRANENTO AND OTHER LEADING STOCK & COMMODITY EXCHANOES rResuo 
cCHIrcaco 


MONOLULU 
beta tortie 14 WALL STREET alee had 


NEW YORK, N.Y. 1OOO0S 


Dicey 4-3100 


.December 31, 1965 


Pan American World Airways 
Pan American Building 

. 200 Park Avenue 
New York, N.Y. 


Dear Mr. Trippe: 


(ps a private pilot, based at Teterboro, I view the 
coming on Pan American in hope mingled with trepidation, 


WHY? 


Because, at present, outside tie-down monthly 
costs are $35.00 a month, In addition, the Port of New York 
Authority charges $10.00 a month for landing fees, or $1.50 per 
landing, This is the minimum fee for smallest planes, 


The average pilot flies only 100 hours a year, and 
this works out to $4,50 per hour just for sitting on the ground, 


To discourage the little guy, and add a few hundred 
thousand dolara revenue to your $600, 000, 000 plus annual, these 
rates could well continue, Since a goodly portion of aircraft based 
at Teterboro are "business aircraft", you could well double the 
rates and cause little dissatisfaction, pi 


On the other hand, Teterboro is the last remaining | 
airport in reasonable proximity to the largest city in the world which | 
still offers reasonable facilities at less than outlandish costs to the. 
private pilot. G : 


| 
2100 | 
| 
| 
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Kennedy, La Guardia, and Floyd Bennett are non- 
existent in our minds. | 
| 


Caldwell, Spring Valley and Zahns are too far out, 


Flushing Airport is privately held, under a rather 
unfriendly operator, and with poor transportation. I know people 
who drive to Zahns, rather then use this field. 


| 

CONCLUSION: 

. . | 
| 
Perhaps Pan American could be the first to initiate 
some pro-private pilot good will via a revision of landing field and 
tie-down rates. <A lot of your budget goes for good will and adver- 
tising. The good will in this area which would certainly be well 
publicized in flying, AOPA magazines, etc., may well reap benefits 
across the country. 


| 
| 
Sincerely, 
SK 


: Set L. Rea) 


Februa 15 196 
Mr. Robert L. Foster SY c eee 
Dean Witter & Co, | 
14 Wall Strect 


New York, N. Y. 10005 | 
| 
| 
| 


Dear Mr, Foster: 
, : 
Myr. Trippe has given me your letter of December 31 


about Teterboro fees and I feel that you are entitled to our views. 


You have cleaxly stated the problem for the individual 
private pilot - "the little guy", We have great sympathy for hira and are 
anxious to solve the general aviation airport problem in a Dac oe ecnitable 
W2y. 

As a tenant you know that Teterboro has not reccived 
as much attention aad izaprovement as other important metropoliten airports, 

ou Imow 210 that it was in danger of abandonment until PAA|s stepocd Ss 
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agcking a scnsible basis for continuing this regional asset to aviation and 
the public in general. 


We are preparing 2 procram for assuring greater 
safety, convenicnce, 2nd operational efficiency of the airport. It is 
nocessarily a cooperative program with the Port of New York Authority, 
the Federal Aviation Agency, local and state officials, the present aad 
prospective tenants and users of Teterboro, and the general public, 

: | Since you are in an investment house you will appre- 
ciate that as a publicly held, Federally regulated organization Pan American 
is responsible to its stockholders and the Government for what is is doing. 
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3t is not a foundation for general aviation but a profitable, private enterprise 
and, of course, we inicnd to keep it 80, The big question for us is whether it 
will be possible to muint-in the airport as a public airport, improve its oper- 
ational safety and efficiency, and add conveniences for the users without sub- 
stantial increase ia fees to be charged those benefiting from it, 


; 48 you suggest, we are anxious to conduct the operation 
in a manner that will yicld the most "goodwill" from the aviation comununity 
as weil as the general public, 

We certainly do not expect a return on this public 
investment such as we would plan to make on our airline or hotel operrtions,. 


In summary then, we are esecking to work ovt an arrange~ 
ment with the Port Autherity whereby Tclerboro will not be lost to private 
aviation but will bo maintained aad improved, We cannot do so at a dc‘icit 
nor cén wo be satisfied with the present condition of the ficld, We will thorcfore 
inake every effort to maintain and improve it at the least cost 2nd to piss the 
costs on equitably to the users, We expect come time during the coming ycar 
to publish a achceculs of foes'and they will not be out of line with fees charged 
for comparable services in this region, : “fos 
‘Sincerely yours, . 


N. E. Halaby.. . 
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DOCUMENTS FROM THE FILES OF PAN AMERICAN'S 
VICE PRESIDENT 


x * * 
Republic Airport does not now impose: any landing fee charge. This 


practice has probably favorably influenced the influx of privately-owned aircraft 


293 
and the expansion of the number of based aircraft (now in excess of 100) which 


utilize storage, fuel and other available services. It would appear that, in balance, 


bo | 


the overall economic result might well favor the continuance of a no-landing-fee 


policy until such time as public ownership is achieved and a i long-term development 
4 | 
1642 = 


program initiated. Such a policy would avoid the rather expensive staffing for 


landing-fee collection during all hours of operation. 


* * * 
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DOCUMENTS FROM THE FILES OF PAN AMERICAN'S 
VICE PRESIDENT 


TETERBORO AIRPORT 
SCHDIDULE OF CHARGLS 
For the Use of 
The Public Landing Area 
The operators of any aircraft using the public landing area at Teterboro 

Airport, except pursuant to the terms of a lease with The Port of New York 
Authority or the Airport Operator, shall pay for such use at the rate set 
forth herein. 


I. PUBLIC LANDING AREA CHARGES 


1. For each take-off of aircraft not exceeding 2,500 pounds of maximum °*~ 


gross weight for take-off ... eee $2.00 
Operators of aircraft of this weight class may elect to pay a fee 
of $1$.00 per month per aircraft for unlimited use of the public 
landing area in lieu of the charge provided above. 

For each take-off of aircraft exceeding 2,500 pounds but not exceeding 

7,500 pounds of maximum gross weight for take-off ... 
Operators of aircraft of this weight class may elect to pay a fee of 
$22.50 per month per aircraft for unlimited use of the public landing 

© 
area in lieu of the charge provided above. 
3. For each take-off of aircraft exceeding 7,500 pounds: $.025 per one 


hundred pounds of maximum gross weight for take-off, provided that 


the minimum charge for each such take-off shall be .. 
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4. Maximum gross weight for take-off shall mean the maximum gross 
| 


weight which an aircraft may lawfully have, at the time of leaving the 
ground at any airport in the United States (under the most roars 
conditions which may exist at such airport and without regard to 
special limiting factors arising out of the particular time, place or 
circumstances of the particular take-off, such as runway Cees, air 

| 


temperature, or the like). If such maximum gross weight is not fixed 


1644, 


5. Such charges shall not be payable in connection with the following: 


a. Test flights which originate and terminate at the Airport, provided: 


(1) The repairs and/or work under test have been performed 


by an Airport Operator permittce at the Airport; 


m i} 
(2) No intermediate landings take place at other airports; and 
Not more than two hours elapse between the time an 
| 


| 
aircraft is duly authenticated for the test flight by the 


Airport Operator permittee performing the repairs and/or 
| 
5 | 


work and the time the aircraft returns to the) Airport. 


In the event an aircraft departs from the Airport for another 


destination, which aircraft, without making a stop at another 
airport, is forced to return to and land at the Airpprt because of 

| 
meteorological conditions, mechanical or operating causes or for 
any similar emergency or precautionary reason, guch charge shall 


not be payable in connection with the subsequent departure of such 


| 
aircraft or a substituted aircraft; provided, however, that on such 


subsequent departure the aircraft or substituted aircraft is 
| 
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destined for the same point and transports the same or substantially 
the same load. 
H FREE USE OF PUBLIC LANDING AREA 
Notwithstanding the provisions of any Schedule of Charges heretofore 
adopted for the use of Teterboro Airport, no charge shall be made for the 
use of such areas at the Airport by the following aircraft: 
1, Aircraft operated by the Federal Aviation Agency or the Civil Aeronautics 
Board. 
Aircraft owned by the State of New York or the State of New Jersey or 
City of New York, or the City of Newark. : 
Aircraft operated by the Unites States Coast Guard when engaged in the 


execution of search and rescue and law enforcement duties. 


Aircraft owned or chartered by the Port of New York Authority. 


| 1645 


officially ordcred practice aircraft search and rescuc missions. 


CREDIT ARRANGEMENTS AND 
MONTHLY REPORTS 


All charges under this Schedule of Charges shall be payable in 
cash as they are incurred unless credit arrangements satisfactory to 


the Airport Operator have been made in advance. 
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SENIOR VICE PRESIDENT : 
March 31, 1967 


NOTE TO: , N. E. H. 


SUBJECT: Commercial Entry Into the Field of Airport Design and Development. 
; ! 
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\ 
I. It is considered commercially feasible for Pan Amerjcan to expand its present 


scope of activities to include further entry into the field of airport design and 
| 
development. Such entry could complement the present effort to provide required 


facilities for high~performance, high-capacity aircraft now on order and simulta- 
. | 


neously assist in the furtherance of broader Company aims. 


_ Discussions with our Properties and Facilities organization, our 
” Technical Assistance organization and the Engineering and Archi- 
tectural firm Tippetts, Abbett, McCarthy and Stratton, indicate a 

sufficient commercial potential to support an affirmative decision 
for further commercial entry into this field. Specific eannles of 
past commercial opportunity were reviewed with our Technical 
Assistance organization and with TAMS. In one recent case TAP 

‘ entered into a contract with USAID for a survey and plan for de- 
welcomant of airports in the Republic of Guinea, which contract 
was subcontracted to and satisfactorily performed by TAMS. In 

another, larger project in Morroco both organizations performed 
fnoutinal services under USAID contract and it is TAMS)-view that: 


major work could have been performed had a working relationship 


then been established between our companies. 


co see 
II. In establishing company CREB for the accomodation of this expanded 


activity it should be recognized that there wi be a continuing major dependence 


upon the airline organization for key personnel, technical guidance in the appli- 


wide organization in the development of business opportunities. 
i . 


The airline Sennen is now and has always been deeply 
involved in airport and airport facilities development. Histori-~ 
cally, our requirements have been anwar by the application 
of company influence (financial, political, technical, and/or 


such other means as may be available) at geographic points 


where new or improved facilities are! indicated for the orderly 


development of air transportation. Ae far, while not with- 


out problems, this approach has been successful and is being | 
utilized at the present time in the airline: organization in pre- 


paration for the advent of new high-performance aircraft. 


Discussions with members of the Technical Assistance organ- 
ization established their periodic entry into the airport prob- 
lem. In addition to the two examples cited above, the TAP 
team now in Indonesia includes an oe Engineer, from 

, Properties and Facilities, whose function is to survey and 
recommend improvements to airports n that country. The | 


_ Technical Assistance organization was created for the purpose 


(3) | 
of selling Pan Amcrican services, and in the process further- 
ing the Company's broader business aims by the establishment 
| 
of valuable working relationships with our government and with 


foreign governments. 


. | 
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III. Further entry into the field of airport design and development could be most 
economically and effectively accomodated a goracively minor expansion of an 
element of present company organization, end by association with a reputable 


engineering and architectural firm with substantial domestic. and foreign experi- 


ence. | 
| 
| 


Relatively minor staff expansion of dither our Properties 
and Facilities organization or our Technical Assistance 
| 


Organization could provide the means to "staff" this added 


| 
effort, coordinating with appropriate! elements of the airline 
: | 


| 
organization for sales, technical Se and assistance 


as required. In view of the extensive airline demands im-- 
posed on Promerties and Facilities and in recognition of the 
nature of the work now performed by jTechnical Assistance, 
and the valuable U. S. and foreign governmental relation- 
ships which have been developed in the course of ts work, 
‘it is recommended that Technical Assistance could more 


logically assume this added responsibility. | 
C | 


IV. Based upon our well established relation hip with Tippett, Abbett, McCarthy 
and Stratton, and Particularly in view of their|strong expressed interest in associat- 


ing with us in this erate it is recommended that affiliation with that firm would be 


beneficial to Pan American, . | - ! 
“4, = , r 
1652 | 
: | 
| | 
In this regard it is interesting to no @ that TAMS would Parti 


cipate eal to the extent of the usual sale of its services, its 


policy for the protection of its profe; sional standing preclud- 


ing any form of participation in additional profit. 


In summary, it is recommended that ae additional activity should be 
undertaken, that maximum effectiveness at minimum risk (at most $50,000 to 


$100,000 per year) would be achieved by selevely nominal expansion of our pre- 


t 
sent Technical Assistance organization, and et an affiliation with Tippetts, 


: : | - 
Abbett, McCarthy and Stratton would assure the services of a highly reputable, 


‘ 


experienced, and enthusiastically interested Engineering and Architectural firm. 
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THE PORT OF NEW YORK AUTHORITY 
TETERBORO ATRPORT 
CAREY BUS PATRON SURVEY 


OCTOBER = NOVEMBER 1967 


Attached are tables compiled from the recent Carey Bus Survey at 
Teterboro. The checking began on Monday, October 30th and was conducted on 
every weekday through Friday, November 24th. All pdesengere on buses departing 
from 10:00 a.m. through 6:30 p.m. were approached by our checker. During this 
period a total of 243 patrons used the service. Because our checking was done 
in the form of a personal interview, the Peeroreedcate was high, 88 per cent. 
Approximately 67 per cent of the returns were from patrons arriving at|the air- 


port via a general aviation aircraft. i 
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Because of the urgent need for the collected information, the question- 


naires were hand tabulated. The first two tables show tabulations compiled from 


all replys to questions 2 and 9, and the remaining tables were computed only from 


vespondents arriving at Teterboro by air. 


ARRIVAL MODE OF ALL PASSENGERS AT TETERBORO AIRPORT 


Air Taxi - ; 0.5 
Company Aireraft 5M, 35.0 
Private Aircraft 32.0 
Carey Bus* - 16.5 
Private Auto* 12.0. 
Other (Taxi and Bus)* 


4.0 


100.02 °' 


. ! 
® Represents passengers who originated their trips in the Metropolitan Area. 
These passengers came to Teterboro primarily for flight instruction or business 
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RESIDENCE OF ALL CAREY BUS PATRONS 


New York 
New York City 


Other New York State 
TOTAL NEW YORK 
New Jersey 
Connecticut 
Other New England 
Pennsylvania 
Maryland, Delaware, Wash. D.C., Virginia 
All Other 
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DESTINATION OF PASSENGERS ARRIVING AT TETERBORO_ BY AIR: 
New york 
Manhattan 
Battery-Houston Street 
Houston-34th Street 
34th-59th Street 
59th and above 
TOTAL MANHATTAN 


Other New York City 


John F. Kennedy International Airport 


LaGuardia Airport 

Other New York State 
New Jerscy 
Connecticut 


TOTAL 
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DID YOU_KNOW ABOUT THE CAREY COACH SERVICE TO MANHATTAN BEFORE. TODAY? 
Yes 60.1% 
No 39-29 
100.0% 
Of those who had prior knowledge the source Vw 
sa 
Butler & Atlantic Aviation 06.2 
Newspapers 5.0 
Own Company, Circular & Memos 16.3 
Word of Mouth 27.5 
Aviation Week & Other Mag. 


Pilot 


Other 


| 
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| 
Suggestions as How to Publicize the Carey Service: | 
| 

Radio Butler Aviation 


Travel Agents Posters at Airports 
| 


Aviation Magazines ; Memo to General Aviation Owners’ 


Signs at Airport 


| 
RATING OF SERVICE 
2 | 
Very Accept- | 

-" Good able Poor Total 


Frequency of Service/Wait for Flight 67.4 100.0 


Convenience of West Side Terminal ; | 
to Final Destination 41.7 100.0 


Coach Trip Time 57.7 100.0 


-Economy /Fare. 55.7 100.0 
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WAITING TIME FOR CAREY COACH 
Minutes 
1-5 


6-10 


11-15 

16-20 

More than 20 
No Wait 


100.0 


. 


SUGGESTION FOR IMPROVEMENT OF SERVICE 
EERE OF’ SERVICE 


Approximately 62% of the riders did not respond, another 23% thought the 


service was already good, the remaining 15% had among other the following 
suggestions: | 


More attractive or better waiting room 
Extended service into the night hours 


Usage of smaller vehicle 


| 

| 

| 

| 

| 

| 

: | 
Insuring connections with cross-town shuttle service 
| 

| 
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Centralizing New York Terminal 
Direct service to LaGuardia 
Heating of buses 
Increased frequency of trips 
More signs 


More convenient luggage area in bus 


PERCENTAGE DISTRIBUTION OF PATRONS EXPECTING TO USE SERVICE ON NEXT TRIP 


No 


Don't Know 


100.0 
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DO YOU BELIEVE THIS SERVICE SHOULD BE CONTINUED? 
Yes 98.5% 
No 1.5 
100.0% 


Comments following this question were as follows: 


"Makes Teterboro perfect for destination N.Y.C." 


"I'll need it" 

"We changed from LaGuardia when it was started" 
"Will use Teterboro instead of Newark" 

"Great step forward" 

"Wouldn't use Teterboro except for Carey" 
“Probably won't even go to LaGuardia again" 
"May take awhile to catch on" 

"Better parking for plane" 


"Bus interior should be cleaned" 
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"Will keep private craft like mine from using major facilities" 
"Excellent idea" 


"Ideal - cab too expensive" 


FROM WHICH CITY/TOWN DID YOU DEPART FOR TETERBORO? 
Origin 


New York 


New Jersey 
Connecticut 
Other New England 
Pennsylvania 


Maryland, Delaware, Wask. D.C., Virginia 
Other States 


TOTAL 


1673 


REASON FOR COMING TO TETERBORO 


Business 
Pleasure 
Other 


TOTAL 


TIME OF ARRIVAL AT TETERBORO 
Time Period 
"8:30-8:59 AM 
9:00-9:59 - 
10:00-10:5$ 
11:00-11:59 

. 12:00-12:59 PM 


1:00-1:59 


2:00-2:59 
3:00-3:59 
4:00-4:59 
5:00-5:59 


6:00-6:29 


REASON FOR CHOOSING TETERBORO 


oS eee 


Dual Answers - "Closest to final Dest.” and "Wished 
to avoid 3 major airports" 


Closest to Final Dest. 

Business at Airport 

Aircraft Based at Teterboro 

Wished to Avoid JFK/LaGuardia and Newark 


Other 
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DID THIS SERVICE [IN ANYWAY INFLUENCE YOUR DECISION TO USE TETERRORO? 


ze 


48.9 


FIRST CHOICE FOR ALTERNATE AIRPORT 


LaGuardia 

John F. Kennedy International 
Mac Arthur 

Flushing 


West. 


Newark 


Linden 


Had no say in choice 


Would not have made trip 


NUMBER OF LANDINGS IN SCHEDULED AIRLINE _IN PAST 12 MONTHS 


Less Than 5 
More Than 5 


None 


Number of General Av: 


One 

2-5 

More Than 5 
None 


Docket No. 19045 
Exhibit BA-540 


Landing Airport 
JFK NWK LAG 


14.6% 15.2% 15.% 
8.0 5.8 12.3 


77.4 79.0 71.8 


100.0% 100.07 


si 8 


100.0% 


Landing Airport 


Teterboro JFK _NWK 
59.1% 2.2% 
16.8 10.4 
24.1 7.5 


aaa 79. 
mA. FOGG). 
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STIPULATION OF THE PARTIES 


14.7 | 
TI O7/. 


; zac 
3.0% 

_ 12.7 

28.3 


56.9 
Kyiv ty, 


| 
| 

March 25, 1968 
| 


1. On the first page of the letter from Mr, Austin J. Tobin, 
| 


Executive Director of the Port of New York Authority to Mr. Juan Trippe, 


dated September 2, 1966, which is set forth tn Exhibit BA-502, there is 


a note written by Mr. Trippe which reads; 


"Phone A /letter difficult to read, possibly an ™/ 
on 9/7 - no release by either side pending an effort 
to work out a large scale effort - Studdeman, and 
Warren Cooper - this wk. - for inclusion in deal." 


2, The following changes were made in the Pro Forma Draft of 
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Release for Consideration by Pan American and Port Authority set forth 
in Exhibit BA-502, p. 3: | 
a. iOn line 6, the words "airline aircraft" are set 
‘forth in square brackets and the words" an 


‘airline terminal and business aviation" are 
written in above. 


On the third line from the bottom on the page, 
the words "one of" are set forth in square 
brackets and square brackets are set forth 
around the "s" in the word tenants, thus making 
‘the sentence read "A lease under which Pan 
‘American would become Teterboro's major tenant 
is now under discussion. " 


Exhibit BA-S541 1689 


Page 1 of 3 
“RPOREWARD" SECTION OF THE PAN AMERICAN "BLUE BOOK" 
FOREWORD 


For many years Pan American World Airways has played an 
active and constructive part in the development ‘of General Aviation. The 
Company's interest in effect dates back to 1945 when it acquired 16 war 
surplus B-23 aircraft and converted, licensed Ane sold them to corporations 
under whose operation they have compiled an outstanding record of safety . 
and dependability. | 

Several years eon at the request of a number of corporations, 
interested in modernizing their aircraft fleets with turbo-jet pquipmenss Pan 
American conducted engineering studies, evaluations and flight tests on 
several of the more prominent modern aircraft under development for the 
corporate market. |As a result of these analyses, Pan American concluded 


that its resources and technical personnel could make a valuable contribu- 


tion to "business aviation" by assisting a manufacturer in the development 


of an aircraft designed to fit the exacting requirements of the corporate 


. 309 
operator, and by assisting the owner in establishing an advanced training, 


operating and world-wide service program. | 


Pan American formed a separate division of the company, known 
- | 
~ | 
as the "Business Jets Division" to carry out this far-sighted pEpyect: The 


exhaustive studies which the company had made indicated clearly that the Fan- 
* Jet Falcon manufactured by the Generale Aer onautique Marcel Soa uit 
- Company of France and powered by General Electric CF700-ZC/ engines 

- : | 5 


met well the requirements of the business market and, asa result it ac-’ 


quired approximately 60 such aircraft, plus options on 100 additional units. 


These long-established relations in business nineote made 
Pan hepsi - along wit th other ee in the New York Metropolitan G 
" area - acutely aware of the ever-increasing sneer SEES saturation 
problem. sean with the inauguration of DC-9, B-737 and "BAC lll 
service into LaGuardia; NAES and: eae Airports, this Sac will 
be further aggravated. Re unless some relief is afforded, Geer 
Raison activities. in this all-important area conta be severely seen 
Detailed pasty ete of the problem has made it sbunaibtly clear that 


the Teterboro BESED located some 12 miles from eatatown pepe 


(8. 2 air miles) in Bergen County, New Jersey, presents about the ‘sole 


solution. However, it is equally clear that, to meet this challenge: me 
airport mist be overhauled, expanded, modernized and ‘provided attractive | 


and useful EEE aesioned especially to take care of General) Aviation 


réquirements. Such a program ‘for Teterboro, however, requires "know- 
. y | 


how"! of the industry operating problems, and the management and financial 


oe . ‘ | 
capacity to effect the required betterments. Last but not least, essential 


ingredients for success require enthusiasm for the enterprise Znd confidence 
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in the industry's future and in the project. Pan American belicves that it is 


1691 


well-qualified to undertake this important and far-reaching development. 


- 


With this objective, Pan American entered into negotiations with 
the. Port of New York Authority under which it would assume operating 
responsibilities of Teterboro Airport for a 30-year period. Such negotiations 
have recently been concluded. A major expansion and improvement program 


for the airport is already under way. The responsibility of the successful 


; , yack. - ; 
conduct of this project has been assigned to a separate division of the 


company, known as the "Teterboro Aizport Division". 


Meee 


" SECTION OF "BLUE BOOX" 


F, Teterboro eee | Landing Fees) z 
Effective March 1, 1966 (or such date as Pan Am's tease 
becomes effective - assumes b- 24 runway extension): 


(a) For each take-off of aircraft not exceeding maximum 
take-off gross weight of 2500 lbs. a landing fee of $3.00 
{no “touch and go" training opexations to be permitted). 


(6) For each take-off of aircraft with a maximum take- 
off gross weight of over 2500 lbs. but not exceeding 7500 
Ibs. a landing fee of $4.00 (no "touch and go" training 
Operations to be permitted). me 


(c) For exch take-off of aircraft with a maximum take- 
off gross weight of over 7500 Ibs. - 36¢ per SEES 
lbs. - minimum fee $5. 00. . 


{d) Eliminate free test flights. 


These fees should be increased after “completion of 1-19 runway, 
extension and the Pan Am Terminal. : 


EH PUBLIC RAMP AND APRON AREA - Current Fees in Effect 


: = A. Kennedy 


1. For an aircraft remaining on the public passenger ramp 
and apron area adjacent to the Temporary Terminal Building . 
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for more than 10 minutes afters the Manager of the Air Terminal 
has directed that such aircraft be removed because of con- 
gestion of aircratt upon the said area, the urgency for making 
space available for other aircraft, mow removal, or other 
operational requirements, which said notice shall not in any 
event be given until the aircraft has been on such area for 

45 minutes: . ; : 


« 


‘For each additional 30 minutes or fraction thereof....... $5.00 


2. For an aircraft remaining on the public passenger ramp 
and apron area adjacent to the International Arrival Building 
for more than 10 minutes after the Manager of the Air Terminal 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D, C. 


PAN AMERICAN WORLD AIRWAYS, INC, 
‘OPERATION OF FARMINGDALE AND > Docket No. 19045 et al. 
TETERBORO AIRPORTS 


Pursuant to Rule 14(b) of the Board's Rules of Practice, the 
Department of Transportation submits the following statement on the 
a 
extent to which the proposed operation of Farmingdale and Teterboro 


Airpo rts by Pan American World Airways, Inc. will be in the public. 


anterest by reducing congestion at New York's major airports. 


I 


NEW YORK AREA AIRSPACE AND AIRPORTS 
ARE HIGHLY CONGESTED 


. The major New York Airports (Kennedy, LaGuardia and Newark) 


are among the busiest and most congested sae in the United 


States. For example, JFK now has typical peak hour dels ys of 30 to 


60 minutes which will increase to about two hours by 1970. Delays 


of one hour are forecast for Newark by 1972 and for LaGuardia a year 


1777: | 


| 
| 
later. The existence of congestion and delay in the New pose area 


is acknowledged by most of the parties in this proceeding and Butler i 
The Port Authority 2/, Pan American 3/, and aopa 4 4/ have all 


pointed out the need for alleviating existing congestion. 


aa 
IMPROVED GENERAL AVIATION FACILITIES 
IN THE NEW YORK METROPOLITAN AREA ARE 
BADLY NEEDED TO ALLEVIATE THIS CONGESTION 
Providing)| additional runways, and improving existing ones, 
produces a very significant reduction in delays. This can be accom- 
plished by building or improving runways at existing airports or con- 


structing new airports. The reduction in delay depends, >f course, 


on how much activity the new or improved runways can accommodate. 


\ it a substantial number of the general aviation operations which 


would normally use Kennedy, LaGuardia or Newark were to use 

Teterboro or Farmingdale airports instead, there would be a reduction 

in demand at the three major airports and, correspondingly, a reduction 
in delay. 3 The latest FAA forecasts of the percentage of general aviation 
operations at the three major New York airports are shown in the table: S/ 


1/ Answer of Butler Aviation Company to Application of Pan American 
World Airways, Inc. and Motion to Consolidate, November 6, 1968. 
Exhibit No. PNYA-1. 

Exhibit No. PA-12. 
Exhibit No. AOPA-2. 


Air Traffic Forecasts Major Air Carrier Airports, October 1967, 
DOT/FAA Office of Policy Development, Economics Division. 


1778 


: % General Aviation for FY 
SES 1970 1975 __1980 
Kennedy 11 13 10 
LaGuardia 41 34 27 
Neward~ 24 23 18 


321 

General aviation shares responsibility for the delays at the three 
aajor airports because most general aviation aircraft operate from the 
same runways as air carriers. During es consis a srnall 


aircraft using the same runway as air carriers can increase delay to 


every user of that runway by one minute. Should the congested period 
| 


last two hours and involve 100 aircraft, the additional delzy due to that 
Bed | 
| 


one general aviation flight would be 100 minutes. 
fevers aircraft using Farmingdale instead of one of the three 
major airports will result in some reduction of congestion at the latter. 
If the flight is operating under Visual Flight Rules (V FR) at Farmingdale, 
there will be one less operation at one of the three major airports. 
However, Instrument Flight Rules (IFR) operations at Farmingdale 


will have at the present some limiting affect on the IFR operations 


capacity of the three major airports. | 


Similaily, for every VFR operation conducted at Teterboro, there 


will be one less operation at one of the major airports rest lting in less 
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congestion. An aircraft operating IFR at Teterboro, however, may 
use a slot that would accommodate an aircraft operating in or out of 
Newark or LaGuardia. Although some IFR interaction between 


Teterboro and the other New York airports is unavoidable, this will 
3 


be reduced when the New York Common Instrument Flight! Rules Room 


: 
is operational. This, plus the fact that general aviation operations 


tend to decrease during IFR conditions, indicates that relief from con- 
| 
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gestion and delay can be expected even during IFR weather periods, 


which amount to about 13 percent of the year at Teterboro. The avail- 


ability of Teterboro and Farmingdale for IFR operations will produce 


a net increase in the IFR capacity for the New York terminal area. 
The proposed development of Teterboro includes extension of 
Instrument Runway 6-24 to a length of 6,000 feet, and Runway 1-19 
to a total length of 7,000 feet. This will increase the airport's 
capacity and Pan American's plans to create a new Terminal and 
Hangar area should make the facility very attractive to general 
aviation. The total cost of this development has been estimated to be 
$22,500, 000 (Attachment No. 1 to Exhibit PA-7). These airport 


improvements would provide further congestion relief. 
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THE EXPENDITURE OF FUNDS BY THE PRIVATE 
SECTOR OF THE ECONOMY FOR THE DEVELOPMENT 
OF RELIEVER AIRPORTS SHOULD BE ENCOURAGED 


Less than $200, 000 of the General Aviation Discretionary Fund 
for the development of reliever airports is presently uncommitted S/. 
Although other FAAP funds are allocable to general aviation airports, 
these sums also represent but a small portion of the nation's total 
needs for airport development. In this instance, Pan American pro- 


poses to invest approximately $20 million in the development of Teterboro, 
twenty times the approximately $1 million in Federal funds presently 
allocated to Teterboro under an FAA Grant Agreement which will 
germinate if Pan American's application is disapproved. 
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Expansion of private investment in airport development will benefi 
the entire aviation community and it is the Department's policy to 
encourage it wherever possible. Congress, in the Department of 
Transportation Act, stated as one of the purposes for ie establishment 
of the Department ''to facilitate the development and improvement of 


coordinated transportation service, to be provided by private enterprise 


to the maximtm extent feasible. . . ."" (DOT Act, §2(b)(1), 80 Stat. 


931 (1966)) 


a 
6/ Since 1962 over $47,000,000 has been appropriated to the Fund. 


| 
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CONCLUSION 
Although, under Section 408 of the Act, a number of criteria 
must be met before the Board may properly approve Pan American's 
applications, the basic issue in this proceeding is erhether Pan 
American's proposed operation of Teterboro and Farmingdale airports 
will be "consistent with the public interest.'' The Department believes 
that Pan American's undertaking to operate these airports for 30 years, 
| 

and its proposal to invest substantial amounts of money in their im- 
provement, will lead to significant reductions in the existing and fore- 
cast congestion at the major New York airports. 


* | 
We respectfully request that the Examiner and the Board give 


substantial weight to these factors in determining whether Pan American's 


application is consistent with the public interest. 
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Remray submitted, 
\ 


Trial Attorney 


fi 3M. 4 


Michael Raoul-Duval 
Attorney, FAA 
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Tne, Ss er 
PRICE WATERHOUSE & Co. Go Navan Stun 
Nsw Your 10004 


February 23, 1967 


The Port of New York Authority 
New York, New York 


In our opinion, Statements A through J present 
fairly the financial position of The Port of New 
York Authority at December 31, 1966 and the results 
of its operations for the year, and Statement L pre- 
S8ents fairly the assets and liabilities of the New 
York State Commuter Car Program at December 31, 
1966, inconformity with generally accepted account- 
ing principles applied on a basis consistent with 
that of the preceding year. 41so, in our opinion, 
Statement K presents fairly the ten year financial 
data included therein. Our examination of these 
Statements was made in accordance with generally 
accepted auditing standards and accordingly in- 
cluded such tests of the accounting records and such 
other auditing procedures as we considered neces- 
sary in the circumstances. 


els @ 
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STATEMENT A Revenues and Reserves 
Year Ended December 31, 
8 
: (In Thousends) 
Gross Operating Revenues | . $189,953 
_ Operating Expenses » 102,113 
~ Net Operating Revenues 87,840 


Finenclal Income 
income on Investmente—net 
Security valuation adjustment : (4,010) 


81,271 


Debt Service 
- {Interest on funded debt 
Serial maturities and sinking fund requirements 
Short-term note maturities 
Debt retirement acceleration 


Total Debt Service 


Net Increase in Reserves 
Reserve balances—beginning of year 


Reserve Batances—End of Year $110,187 


~ 


STATEMENT 8B Financial Position 


Assets 
Invested in Facilities 
Investment in Securities (Statement G) 
Cash and Time Deposits 
. Other Assets 
Total Assets 


Liabilities 

Funded Debt (Statement I) 

Debt Retires Through Income (Statement F) 
Reserves 

Accounts Payable and Other Liabilities 
Provision for Self-Insurance 

Deferred Cradits to Income 


Total Liabilities 


Notes to Financial Statements 


Decembor 37, 1966 


Note A—Accounting Principles: 


4. The Port of New York Authority, cre- 
ated In 1921 by compact between the States 
of New York and New Jersey with the con- 
sent of Congress, has no stockholders or 
equity holders; all revenues or other cash 
tecelved must be disbursed for specific 
Purposes in accordance with provisions of 
various statutes and agreements with hold- 
ere of Its bonds and others. The accounts 
of the Authority are maintained In accord- 
ance with generally accepted accounting 
principles appropriate in the circumstances. 


2. The Authority’s Sond resolutions pro- 
vide that operating expenses shall not In- 
ciude any allowance for depreciation. How- 
ever, recovery of facility costs is accom- 
plished through deductions from revenues 
nd reserves of amounts equal to payments 
to sinking tunds and other principal pay- 
ments on funded debt. These deductions 
are credited at par to the account “cabt re- 
tired through income.” 


3. The amount “invested in facilities” con- 
sists primarily of expenditures, including 
the expenditure of federal and state grants. 
to acquire, construct, place in operation 
end improve the facilities of the Port Au- 
thority and includes net discount and ex- 
pense Incurred in connection with bonds 
end notes Issued for construction purposes 
as well as net interest expense during the 
period of construction. 


4. The statement of combined total rev- 
enues and reserves Is presented for general 
Information purposes only and the amounts 
stated do not represent revenues applicable 
to any particular type of bonds. Debt serv- 
ice on each type of bonds Is secured, first, 
by revenues of certain facilities as set forth 
In the various bond resolutions and, sec- 
ondly, by the General Reserve Fund. The 
amount and disposition of revenues appll- 
cable to each type of bonds are set forth 
In Statement C and the amount and dispo- 
sition of revenues applicable to the reserve 
funds are shown in Statement D. 


&. The long-term and short-term securities 
ere stated at the lower of thelr respective 
aggregate amortized cost or market values. 
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6. Pursuant to bi-state legislation, the Au- 
thority Is authorized and empowered, upon 
the election of either state, to purchase and 
lease railroad cars to commuter railroads of 
the electing state, and to borrow money for 
such purpose or for the repayment of ad- 
vances from the electing state. By resolu- 
tlon dated Apri! 12, 1962, the Authority 
established an Issue of New York State 
Guaranteed Commuter Car Bonds. Such 
Car Bonds are secured by the net revenues 
of the Authority arising out of the lease of 
commuter rallroad cars. Car Bonds are not 
secured by any other revenues, reserves or 
assets of the Authority, are not general 
obligations of the Authority and are not 
secured by the full faith and credit of the 
Authority. In the event that lease revenues 
are not sufficient to provide for scheduled 
payment of principal and interest, the punc- 
tual payment of such debt service is fully 
and unconditionally guaranteed by the 
electing state. Accordingly, the financial 
position of this program Is presented sepa- 
rately in Statement L, and the assets and 
llabilities of the program are not Included 
in any- of the other accompanying financial 
statements of tho Authority. 


Note B—Commitments: 


At December 31, 1966. the Authority was 
committed under various contracts to the 
completion over the next ‘our or five yoars 
of approximately $108,000,000 of structures. 


Note C—Leases: 


LaGuardia Airport and John F. Kennedy In- 
ternational Airport are leased from the City 
of New York for a term expiring in the year 
2015. Port Newark and Newark Alrport are 
leased from the City of Newark for a term 
expiring in the year 2016. 


The Hoboken-Port Authority Marine Terml- 
nal Is leased from the City of Hoboken un- 
der a lease which will expire in the year 
2002, unless a fifty-year extension is exe- 
cuted by then, 


A parcel of property at the Brooklyn-Port 
Authority Marine Terminal is leased from 
the City of New York until the year 2011. 


Note D—Funded Debt: 


On January 12, 1967, the Authority issued 
$50,000,000 Consolidated Notes, Series T, 


due Decembor 28, 1967. at an average net 
interest cost of 3.684 percent per annum. 


Note E—General: 


Pursuant to legislative and judicia! authori- 
zations, the Authority on September 1, 1962 
acquired by condemnation the former , 
son & Manhattan Railroad through the r srt 
Authority Trans-Hudson Corporation, a sub- ; 
sidlary of The Port of New York Authority 
established for that purpose. The accounts 
of the subsidiary corporation are consoll- @ 
dated In the accompanying Port Authority @ 
financial statements as accounts of a facll- J 
ity whose net revonues are first pledged for 
Consolidated Bonds. That portion of the 
total acquisition cost which will be ac-"} 
counted for by condemnation awards fore} 
the property is dependent upon final Ju- 
dicial determination. The Port Authority 
Trans-Hudson Corporation capital accounts 
Include $17,782,286, representing sums ad- 
vanced therefor to condemnees and about 
$535,000, including interest paid on account 
of fixture and leasohold claims to Decem- 
ber 31, 1966, 


On December 30, 1966, the New York State 
Supreme Court, Appellate Divis‘on, First 
Department, rendured a decision Setting the 
tota! sondemnation award for the Hudson 
Tubes road and equipment. including the 
Hudson Terminal Buildings at $21,496,000 
(exclusive of interest and the fixture and 
leasehold claims referred to above). The ° 
order of the Appellate Division thus modi- 
fied the decree of the Supreme Court of the 
State of New York (New York County) en- 
tered June 13, 1966 which had awarded a 
total of $72,996,000 (exclusive of interest 
and the fixture and leasehold claims) for ® 
this property. The condemnees have ap- 
pealed from the decision of the Appellate 
Division to the Court of Appeals, New York + 
State's highest court, with respect to the 
$3,500,000 award forthe road and equipment 
and the determination of the rates of inter- 
@st. PATH Corporation has also appealed * 
from the eward for the road and equipment. 


By condemnation proceedings in the Now 
York State Supreme Court, the Authority 
has acquired title, for purposes of the 
World Trade Center, to all of the non-gov- 
emmentally owned real property located | 
the Hudson Tubes-World Trade Center area 
as defined by statute. 
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STATEMENT C Operating Fund Revenues year Ended December 31, 1968 


Related to 


Gonerat and alr 
Rafunang Terminal 
Bords 


_Gross Operating Revenues $81,027 $76,896 $ 8,924 
“" erating Expenses 37,389 - 41,008 3,405 
“= Net Operating Revenucs 43,638 $,518 


Financial Income 

income on investments—net 1,694 

Security valuation adjustment (20) 
Net Revenues 45,312 


Debt Service 
Interest on funded debt 


Serial maturities and sinking fund 
requirements 


Short-term note maturities 
Total Debt Service : 
Transfers to and (from) Reserves 


Analysis of Transfers 
From General Reserve- to cover net deficit 
To General Reserve— 
to bring to 10% of funded debt 
To Special Reserves 


Net Transfers 


. 


STATEMENT D Analysis of Reserve Funds Year Endod December 31, 1966 


Alc 
Terminal 
Rasorvo 

Fund 


(in Thousands) 
Balance—January 1, 1966 
Income on Investments—net 
Security valuation adjustment 


Appropriations for: 
Debt retirement acceleration— 
payments to sinking funds 


Total 


Transfers (to) and from Operating Funds: 
Deficit related to Consolidated Bonds 
Revenues related to: 7 
General and Refunding Bonds 
Air Terminal Bonds 

, Marine Terminal Bonds 


Net transfers 
Balance—December 31, 1966 


Represented by: 
Investment in securities 
Cash 


See Notes to Financial Statements 


Consolidated 
Bonds 


| $ 23,104 
20,309 


| (75,316) 


's075.316) 


Marine 
Terminal 


Combined 
Total 


$189,953 
102,113 
87,640 


(75,316) 


70,016 
11,645 
$ 6,346 
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STATEMENT E Capital Funds Assets and Liabilities December 31, 1966 


Rotated to facilities whose net 
fevonues aro first pledged for 


General and Alr Marine 
Retunding Torminal Torminal 
Bonds Bonds Bonds 


Assets ' {In Thousands) 


Invested in Facilities 

Completed construction—owned $597,693 $ 10,553 - $177,916 $ 786,163 
Completed construction—leased - 562,258 23,952 673,629 
Construction in progress 12,563 32,411 73,983 _ 124,243 


610,256 605,223 1,584,037 


investment in Securities 8,839 . 60,759 
Cash and Time Deposits 5,669 7 , 38,967 
Other Assets 775 1,595 

Total Assets “625,541 "613,683 93.469 77,685,360 


Liabilities : 

Funded Debt (Statement 1) 24,480 

Interfund Accounts - $10,393 514,111 
Debt Retired Through Income (Statement F) 288,322 45,256 
Accounts Payabte and Other Liabilities 2,335 7,414 


Total Liabilities 325,541 $613,683 


STATEMENT F Debt Retired Through Income year Ended Deceniber 31, 1966 


Debt Retired Through Income 
Balance at January 1, 1966 
Net revenues and reserves applied to retirement of debt as detailed in Statement i 


Total 


Contributed by Federal and State Agencies in Aid of Construction 
Balance at January 1, 1966 
Amounts received under Federal Airport Act 
Amounts received under Federal Highway Act 
Total 


Appropriated Reserves Invested in Facilities 
Balance at January 1 and December 31, 1966 


Less: : 
Cost of Refunding and Consolidating Debt 
Baijance at January 1 and December 31, 1966 


Tota! 


See Notes to Financial Statements 


329 


_1788 | 


ST. ATEMENT G Investment in Securities vecember 31, 1968 


Short Term 
; **mited States Treasury Securities 


Security valuation allowance at December 31, 1966 
Total Short Term 


Long Term: 
United States Treasury Securities 
Notes — 


"5% due 11/15/70 


4% due 2/15/70 
- 2%%% due 12/15/72-67 


3% due 2/15/95 
3¥2% due 11/15/98 
The Port of New York Authority Bonds 


General & Refunding 
- 8th Series, 2% due 8/15/74 


Alc Terminal 
Ist Series,3% due 6/15/78 
2nd Series, 2¥2% due 10/1/79 
3rd Series, 2.2% due 12/1/80 


‘erminal 
Series, 2% % due 11/1/78 
2.2% due 12/1/80 


3.4% due 2/1/87 
3% % due 10/1/87 


18th Series, 342% due 11/1/91 


Security valuation allowance at December 31, 1966 
Total Long Term 


: Accrued Interest Receivable 
~ Total Investment in Securities 
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STATEMENT H Analysis of Sinking Funds Year Ended Decembor 31, 1966 


1966 
—— 
(in Thousands) 


Sinking Fund balances—January 1 


Additions to Sinking Funds 


Obligatory payments from operating accounts 
Genera! and Refunding Bonds 

Air Terminal Bonds 

Marine Terminal Bonds 

Consolidated Bonds 


Appropriation for retirement in anticipation of future requirements from 
General Reserve Fund 

Special Reserve Fund 

Air Terminal Reserve Fur 

Marine Terminal Reserve Func 

Adjustment of cost of Port Authority bonds to redemption price 


Total additions to Sinking Funds 


Deductions from Sinking Funds 


Mandatory Retirements 
Genera) and Retunding Bonds Eighth Series 
Air Terminal Bonds First Series 
Second Series 
x . Third Series 
Marine Terminal Bonds First Series 
Consolidated Bonds First Series 
; Second Series 
Fourth Series 
Seventh Series 
Eighth Series 
Twelfth Series 
Fourteenth Series 
Sixteenth Series 


Retirements in anticipation of future sinking tund requirements 
Genera! & Ninth Series 
Refunding Bonds Tenth Series 
Eleventh Series 
Consolidated Bonds First Series 
Second Series 
Eighth Series 


Total deductions from Sinking Funds 


. 


Sinking Fund balances—Oecember 31 


See Notes to Financial Statements 
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STATEMENT | Funded Debt year Ended December $1, 1968 ’ 


General and Refunding Bonds 


Eighth Series, 
Ninth Series, 
Tenth Series, 

-  -wenth Series, 


Air Terminal Bonds 


First Series, 
Second Series, 
Third Series, 


2% due 1974 
1% % due 1985 
1% % duo 1985 
1¥%e% due 1986 


3% due 1978 
2% % due 1979 
2.20% due 1980 


Marine Terminal Bonds 


First Series, . 
Second Series, 


Consolidated Bonds 


First Series, 
Second Series, 
Fourth Series, 
Fitth Series, 
Sixth Series, 
Seventh Series, 
Eighth Series, 
Ninth Series, 
Tenth Series, 
Eleventh Series, 


Twelfth Series, 
Thirteenth Series, 


Fourteenth Series, 
Fitteenth Series, 


Sixteenth Series, 
Seventeenth Series, 


Eighteenth Series, 


Nineteenth Series, 
Twentieth Series, 
Twenty-firat Series, 


2¥2% due 1978 
2.20% due 1980 


3% due 1982 
2% % duo 1984 
2% % due 1985 

2.90% due 1983 

3% due 1986 
3.40% due 1986 
3.40% due 1987 
3%2% due 1966-1975 
3% % due 1987 
2% % due 1966 
2% % due 1967-1969 


~3% due 1970-1978 


-3%% due 1988 
3% % due 1966 
3.40% due 1967-1969 
3% % due 1970-1977 
2% % due 1978 
3% % due 1989 
4% due 1966-1975 
4.10% due 1976-1979 
4% % due 1989 
6% due 1966-1967 
3.40% due 1968 
3% % due 1969-1975 
3.70% due 1976-1979 
1% due 1980 
3% due 1966 
93.10% due 1967-1969 
3% % due 1970-1975 
3%&% due 1976-1981 
3% % due 1991 
3% % due 1993 
3.40% due 1993 


Twenty-second Series, 374% due 1993 


Twenty-third Series, 
Twenty-fourth Series, 


Twenty-fifth Series, 


330% due 1994 
3%2% due 1994 
3.20% due 1966-1973 
3% due 1974-1978 
3.10% due 1979-1980 
3.20% due 1981-1984 


Twenty-sixth Series, 372% due 1995 
Twenty-seventh Series, 3% % due 1995 
Twenty-eighth Series, 374% due 1996 
Twenty-ninth Series,  3¥2% due 1996 
Thirtieth Series, 3% % due 1998 


Consolidated Notes 
Series S, 2% % due December 28, 1968 


E 


3 


| 


3 


Total Funded Debt 
See Notes to Financial Statements 
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STATEMENT J Funded Debt Amortization 1967-1998 


Debt Service Total All Issues Amortization 


Par Value: $832,849 a im . 


! Consolidated Genoral and Ale Terminal 
Interest Amortization Bonds Refunding Bonds Bonds 


(In Thousands) 


$ 50,609 $ 27,057 $ 23,552 $ 18,485 $ 1,167 $ 3,504 
52,780 26,408 26,372 21,166 1,190 3,597 
53,252 25,576 27,676 22,354 1,214 3,679 
§3,234 24,701 28,533 23,084 1,238 3,772 
53,083 23,792 29,291 23,656 1,313 3,873 
$4,125 22,852 31,273 24,859 1,994 3,960 
$4,308 21,885 32,443 25,677 2,230 4,085 
53,917 20,837 33,080 27,304 1,120 4,174 
54,323 19,762 34,561 28,620 1,161 4,286 
62,514 18,674 33,840 27,756 1,177 4,401 
§2,023 17,587 34,436 28,205 1,193 4,520 
52,532 16,421 36,111 32,218 1,211 2.531 
51,135 45,212 35,923 33,874 1,228 667 
49,889 14,050 35,839 34,592 1,247 
48,007 12,899 35,108 33,844 1,264 
45,111 11,817 33,294 32,012 1,282 
45,540 10,720 34,820 33,520 1,300 
45,904 |9,556 36,348 35,030 1,318 
43,928 8,381 35,567 34,925 642 
43,957 7,107 36,850 36,850 
38,437 5,837 32,600 32,600 
29,508 4,833 24,675 24,675 
26,532 3,982 22,550 22,550 
22,346 3,296 19,050 19,050 
21,692 2,642 19,050 19,050 
19,051 2,001 17,050 17,050 
18,431 1,381 17,050 17,050 
12,494 844 11,650 11,650 
8,852 452 8,400 8,400 
4,862 162 4,500 4,500 
4,338 88 1,250 1,250 

1,541 1,500 1,500 


$1,215,055 $834,242 $757,356 


NOTES: Includes all mandatory payments (including sinking fund requirements and serial maturities) whether payable from revenues or 
other sources, upon the assumption that: (1)—the presently outstanding bonds will not be retired prior to maturity except In 
accordance with the mandatory retirement provisions of the resolutions establishing the series of which such bonds form a part; 
(2)—the amortization payment will be made each year on the latest permissible date on which such Payment Is required to be 

- Made; (3)—such payments will be in the amount scheduled to be made for such year. Interest shown under “Debt Service Total 
All Issues” is computed on the same assumptions as amortization. 


See Notes to Financial Statements 


STATEMENT K_ Selected Financial Data—A Ten-Year Comparison (in thousencs) 


Gross Operating Revenues, 
1): Operating Expenses 
Net Operating Revenues 
ter Income (B) 
Net Revenues 
tnterest on Funded Debt 
Net Revenues after Interest 


b © Times, Interest Earned 
Mandatory Redemption 
” Payments 
Net Revenues after 
Debt Service (C) 


Tunes, Debt Service Eamed _ 
Net Changes In Reserves 

* Transferred from Revenues 
(above) 


Short Term Note Maturities 
tong Term Debt Retirement 
Acceleration 


~ Adjustment of Securities to 
Market Value (0) 


Net Change 


Reserves— 
At Year End 
General Reserve 
G & R Special Reserve 
Air Terminal Reserve 
a Marine Terminal Reserve 
Total 


Funded Debt— 
At Year End 
General and Refunding Bonds 
__ Alr Terminal Bonds 
Marine Terminal Bonds 
«4 Consolidated Bonds 
Total 


invested in Facilities— 
At Year End 


Pa 
Debt Retirement Through 
» Revenues and Reserves 
Annually 
Cumulative 


1968 
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1065 1904 1963 1962 1961 


1900 1950 1958 1057 


: 
$ 189,953 $ 178,620 $ 167,256 $ 154,025 $ 135,059 $ 123,267 $ 115,370 $ 105,662 $ 93,183 $ 84,753 


102,113 
87,040 
6203 
94,733 
—eeerenens 


98,900 89,177 79,797 65,742 56,018 


79,728 78,079 69,317 67,249 
6,552 5,123 4,806 4,339 


85,261 83,202 74,123 71,588 


21,248 20,291 16,280 14,807 


72,363 64,032 62,911 57,843 56,781 


am 


$ 650,957 $ 


$ 60,957 $ 
(40,000) 


(1,195) 


(413) 
9348 $ 


$ 110,187 $ 


401 483 
19,002 


42,648 37.779 


42,648 $ . $ 37,779 
(31,500) (32,000) 


(3,551) (489) 


(4,010) (1,943) 


3,347 


62,609 

13,305 

5,376 

1,121 

100,839 82,412 


52, 45,605 42.513 __39,579 
62,682 60,056 50,669 45,173 
4 3,600 2.677 2,217 
67.371 63,656 © 53,346 47,390 
13,291 11,228 9,150 6,148 


54,060 $2,428 44,187 41,244 


6.07 5.87 7.71 


17,449 16,718 10,118 
SS 


$ Sai $ 35,710 31,126 


2.19 228 


$ 36,631 $ 35,710 $ 32,554 $ 
(85,000) (24,000) (19,000) 


(1,021) (925) 


6.598 (3,610) 
$ 7.208 $ 7.175 
SS OES 


$ 61,082 $ 57,480 
12,512 10,535 


ane 3,087 
1,001 753 


$ 79,065 $ 71,857 
—_S_S=s o/ ¥—X—=—= 


SSS SS SS ES SS 


6 24,090 $ 
46,902 
5,360 
756,097 

$ 832,849 $ 


25,717 46,077 
50,280 56,330 59,898 62,829 
5,643 6,543 6,913 7.276 


774,288 "643,434 582,041 509,911 


855,928 $ 739,497 $ 687,613 $ 626,093 


$1,584,037 $1,503,765 $1,402,722 $1,327,956 $1,224,227 $1,116,109 


$ 63,079 $ 
799,375 


(A) These combined totals are presented for 
4 general information purposes only; the net rev- 
enues of the various facilities for the years fisted 
were pledged In support of particular issues of 
bonds without availability for other bonds or for 


expenses. of facilities financed by 


other bonds, 


except, under limited circumstances, through 
the medium of certain reserve funds. 


See Notes to Financial Statements 


56,681 $ 56,388 $ 56116 $ 54,480 $ 51,734 
736,206 679,615 623,227 567,111 512,631: 


(B) Other income Includes Income from Invest- 
ment of reserves and net operating revenues. 


(C) Net deficits of the facilities whose net rev- 
enues are first pledged to Consolidated Bonds 
were met by payments from Reserves; they are 
not shown In this Schedule as “Deductions 
from Reserves,” ‘but rather reduce the annual 


$ 51,782 $ 58,566 $ 64,893 
64512 65,895 68,328 
7,630 7978 8,312 
486,903 442,372 368,468 


nd 
$ 610,827 $ 574,809 $ 507,999 
$ 610.827 $_S74.809 $ 507.009 
$1,012,540 $ 920,249 $ 816,700 


$ 53,982 $ 42,190 $ 31,677 $ 26,472 
460,897 406,915 964,725 333,048 


amounts ptherwise available for reserves to pro- 
duce the annual amounts shown as “Net Rev- 
enues after Debt Service.” 


(D) Inve: ints are Carried at thelr aggregate 
amorti: cost or market value, whichever is 
lower; this item represents annual adjustments 
to reflect|that basis. 


STATEMENT L 


The Port of New York Authority 


New York State Commuter Car Program 


Assets and Liabilities 


Assets 


Invested in commuter cars 

Invested in U.S. Government Securities 
Cash 

Other assets 


Total assets 


Liabilities 


State Guaranteed Commuter Car Bonds 
Debt retired through income 
Accounts payable and other liabilities 


Total liabilities 


See Note A-6 to Financial Statements 


Oecember 31, 
1966 


Rolated to cars 


leased to 
Tho Long Island 

Rail Road 

Company 


(in Thousands) 


$5,462 $19,712 
133 


28 
73 


19,948 


12,450 
7,275 
223 


$19,948 


$19,400 


$19,959 


| 
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a) 
FOR IMMEDIATE RELEASE 


AIRLINES PROPOSE GENERAL AVIATION AIRPORTS 
TO RELIEVE CONGESTION | 


WASHINGTON, D. C., Dec. 21 -- "Encouraging the creation and devel- 


opment of new general aviation airports suitably located in metropolitan areas," 
was the key point in a five-point airline policy on general aviation released today 
| 


by the Air Transport Association of America (ATA). 


Stuart G. Tipton, president of ATA, the service organization that repre- 


| 
sents the majority of the scheduled certificated airlines of the United States, said, 


‘ 


"The policy was adopted by the ATA's Board of Directors and represents their 


strong feeling that the development of new general aviation facilities, including 
general aviation airports, is the best and most practical long-term solution to re- 
w ; 


deving the mounting congestion at major metropolitan airports. 


’ The other four points: 


--- Encourage the Federal Aviation Administration to establish federal 
regulations requiring all aircraft operating within the terminal air space of major 
airports to meet uniform standards for traffic control, airborne equipment and 


pilot proficiency. 
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--- Encourage operators of high volume air carrier airports to 


establish proportional airport landing fees and charges. 

--- Encourage and assist the FAA to develop adequate air traffic control 
procedures for V/STOL (vertical take-off) aircraft. 

--- Encourage the FAA and Civil Aeronautics Board to study the in- 
creasing volume Ofair taxi type operations at air carrier hub airports. 


nae ¥i0e 12/21/67 
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AIRLINE POLICY ON GENERAL AVIATION 


Encourage the creation and development of general aviation airports, 
Suitably located in metropolitan areas, which will attract a maximum 
volume of general aviation activity away from air carrier airports to 
achieve more efficient utilization of air space and airport capacity. 
To attract and serve various segments of general aviation, such re- 
liever airports must be suitably located and should have: 


Convenient Ground transportation to business areas; 
Convenient transportation to air carrier airports; 
Adequate navigational and landing aids, etc.; 
Adequate aircraft servicing facilities; 

Adequate passenger and crew facilities and services. 


Airport use charges such as landing fees should provide sufficient 
differential between general aviation airports and airline airports to 
encourage general aviation to use those airports specifically provid- 
ed for their use. 

* 
States and municipalities should encourage the full development and 
utilization of privately-owned general aviation airports. 


Encourage the Federal Aviation Administration to establish federal 
regulations which will require that all aircraft operating within the 
terminal air space at major airports meet uniform standards for 
traffic control, airborne equipment and pilot proficiency. This ob- 
jective is necessary to achieve optimum safety and compatibility 
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with the air traffic system and efficient utilization of all airport 


facilities created as an integral part of the national air transporta- 
tion network. 


Encourage operators of high volume air carrier airports to establish 
airport landing fees and charges that give due consideration to pro- 
portional occupancy of airfield facilities and approaches, that pro- 
mote conservation of investment in airport facilities, and that encourage 
full utilization of reliever airports. . ‘ 


Encourage and assist the Federal Aviation Administration to develop 
adequate air traffic control procedures for V/STOL aircraft which 
will permit maximum advantage to be taken of the unigue character- 
istics of V/STOL without interfering with operations of conventional 
aircraft. The greatly expanded use of V/STOL holds promise of pro- 
viding relief and alternative solutions for the growing problem of 
public ground access to airports. ; 


Encourage the Federal Aviation Administration and the Civil Aero- 
nautics Board to study the increasing volume of air taxi type opera- 
tions at air carrier hub airports. Such operations should complement 
air carrier services at major airports without interfering with airline 
service. os : | . 


The scheduled airline industry pledges its full support and coopera- 
. tion in efforts to accomplish the foregoing recommendations at the 
earliest possible date. . 
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B Docket No. 19045 et al * 
mexhibit No. PNYA-1 a es 
mese 1 of 8 On August 9, 1965, a joint press release (Attachment A), 


issued by the Port Authority and Pan American, reported on a) press 


conference held that day at Teterboro Airport. Participating in this 
| 


conference was Governor Richard J. Hughes of New Jersey and | 
NN ment | 
Commissioner Keith McHugh of New York, representing Governor|Nelson A. 


Rockefeller of New York. 


ene i 


~ ~Dhis_ conference was called for the purpose of publicly 


announcing that a preliminary agreement had been reached, under the 
—— 
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terms of which a major redevelopment of Teterboro would take place and 


the operation thereof, for a term of years, would be undertaken by Pan 
Dee cicen The definitive operating agreement now before the Board was 


structured upon the basic principles of this preliminary understanding. 
The Port Authority decided to enter into this preliminary 
arrangement, and later the definitive agreement, because of its convic- 
tion that Pan American is qualified to promote and fully develop 
Teterboro Airport over the shortest cacenver of time. Basic considera- 


tions involved were the following: 


(1) Teterboro will continue as a public airport 
for general aviation. 


Pan American expressed a willingness to agree to 


continue the operation of the airport as a public 


: 


airport. Its broad experience in the development 
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and operation of airports during World War II on 
behalf of the Federal Government in locations all 
over the world, its demonstrated ability to handle 
such complex and diverse tasks as being the prime 
contractor to the Air Force at Cape Kennedy, the 
operator of the Atlantic Missile Range and the 
contractor for numerous other research and test 
facilities for the military throughout the world, 
were qualifications which demonstrated its ability 
to properly manage and operate Teterboro Airport. 
Its agreement that the airport will remain a public 


airport will insure that its demonstrated expertise 


in airport operation will be used, in this instance, 


9l Te Gs SO Dé 
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for the accomplishment of the basic purpose which 
motivated Port Authority acquisition of the airport 
in the first instance, viz, the provision of public 
airport facilities. 


an American is capable of and was prepared ito 


agree to undertdke a vigorous promotional program. 
| 


Pan Am's preliminary planning efforts depicted a new, 
modern General Aviation Terminal, two new maljor 
hangars for business and private aircraft, and a 
modular business aircraft hangar complex. These 


improvements, coupled with a program to extend the 
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two major runwdys at Teterboro to 7,000 feet ad 

other eococterea avigation improvements will naice 

the airport much more attractive to potential users. 

With these improvements, Teterboro will be what the 

Port hothority Miteete has sought to make it, viz, 

one of the country's outstanding general aviation 

airports. The Port Authority was and is comminces 

that Pan American, with a fresh approach, the |lati- 

tude of action inherent in private business méthods, 

OE 

its worldwide contacts in industry and aviation mat~- 
—————— ened ot Ate 


ters, the extent of the resources it can employ, its 


Rondapthnsnatiepertisemitsumserience and know-_ 


how in advertising and promotional efforts, the 


<grporate contacts generated and to be generated by 
its Business Jet Division and its program to offer a 
a a 
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. * 
fouplets operetional support service to business 


aircraft at its 118 stations throughout the world, 


a 


can bring about this result in the very near future. 


The sooner Teterboro is utilized to its maximum 

extent by general aviation aircraft the better. The 

relief early achievement of this result will bring 

* Such service would include providing assistance in 
flight planning, fueling, customs clearance, traffic 
handling, dispatch, flight watch, food service, 


walk-around inspection, spare parts and help with 
language problems. 
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in reducing congestion and delay at the other air- 


See 
ports in the New Jersey-New York area will be, in 


she opinion of the Port Authority, of inestimable 


value to the public. 


The proposed agreement would bring the convenience 
cf airline service to the Bergen County - North 
New Jersey area. 


Pan American had and has a direct interest in its own 
passengers originating in or destined to Northern New 
Jersey, an area some distance from Kennedy Airport. 
The Port Authority is interested in the services 
available to these persons. At an early stage of its 
discussions with the Port Authority relating to 
Teterboro it expressed its interest in, and thereafter 
devoted its attention to, arranging for the provision 
of passenger and baggage check in facilities at 


Teterboro for its own and other airline passengers 
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and of regularly scheduled helicopter shuttle service 
between Teterboro and Kennedy Airport in helicopters 
operated by New York Airways. Early in March of 1967 
the service was started. By appropriate tariffs, 28 
foreign flag airlines and 9 U.S. flag carciere|abeorh 
all, or a portion of the. N.Y. Airways/Teterboro/JFKIA 


| 
fare for passengers connecting with their airline 


services. The convenience of this service for the 


residents of the North New Jersey-Bergen County, 
area are obvious. To the extent it results. in the 
alleviation of surface congestion at JFKIA it is 
also an advantage to the Port Authority as operator 


of that airport and to other members of the public 
! 


using it. 


As to present operations and facilities at Teterboro 
see attachments Bl, B2 and B3 entitled 
Bl - “Fact Sheet - Teterboro Airport" 
B2 - “Arriving Teterboro, Next Stop Manhattan" 
B3 - "Facility Location Map - Teterboro Airport! 
The fixed base operators at Teterboro Airport are: 
Atlantic Aviation Corporation - Attachment C 
General Aviation Company, Inc. - Attachment D 
Safair Flying Sexvitcee Inc. - Attachment E 
Teterboro School of Aeronautics, Inc. - Attachment fF 


The nature of each operation and the basic terms of the Port Authority 


| 
leases or permits in effect with. each operator are set forth in the 
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attachments noted opposite each name in the above list. 
The landing fees presently in effect at Teterboro Airport 


are set’ forth in the Schedule of Charges which is Attachment G hereto. 
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De eeetts aeaai THE PORT OF NEW YORK AUTHORITY 


and ; 
PAN AMERICAN WORLD AIRWAYS, INC. 


Warren H. Goodman Richard Barkle 


Assiscant Director ot Public Relations nce re AT Manager 
PORT AUTHORITY AN MERIC 
Tel: 620-7Sj1 Tel: 973-2190 


FOR RELEASE: Monday, 10:30 A.M. 
‘August 9, 1965 


Teterboro, N. J. Aug. 9 - A bright future for Teterboro Airport, 
which will bring the convenience of airline check-in service to Bergen County 
without bringing large airline aircraft to Teterboro, was outlined today at a 
press conference announcing plans for the revitalization and redevelopment of 
this keageercore airport. The program will be carried out under a 30-year 
agreement between The Port of New York Authority, which purchased Teterboro 
in 1949, and Pan American World Airways, which will operate the airport for 
the actortes beginning about January 1. 


Governor Richard J. Hughes of New Jersey and Commissioner of 


Commerce Keith McHugh of New York, representing Governor Rockefeller, partic- 


ipated in the press conference at which the plans were announced by Juan T. 


Trippe, Chairman of Pan American, and James C. Kellogg III, Vice Chairman of 


the Port Authority. 


The agreement provides expressly that Teterboro will continue to be 


operated as a public airport for general aviation. No scheduled airline 


operations will be permitted, except for helicopter service; The plans in- 
: | 
clude a major improvement of the airport's facilities so that it can continue 


to serve this area as one of the country's outstanding general aviation 
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airports. It also would become the main base of Pan Am's corporate plane 


division, which will soon begin marketing the new eeiengine eight- 


| 

passenger Fan Jet Falcon to United States industrial corporations engaged 
| 

in foreign trade. | 


Teterboro Airport now provides jobs for more than’ 1,000 people 


who earn more than $8 million a year. It is estimated that| the improve- 


ment of the airport will increase this employment and add an additional 
| 


$11 million a year to the local economy. 

The convenience of airline service will be brought to the 
Bergen Sounty area by the construction of a new terminal with facilities 
for passenger and baggage check-in and by providing New york Airways hel- 
icopter shuttle service to and from Kennedy International Airport. This 
will enable New Jersey travelers and businessmen taking long-distance 


air trips to avoid the time-consuming journey on the ground to and from 


Kennedy Airport. 


| 
° 
Pan Am plans an improvement program to provide modern operating 


facilities, hangars for business aircraft, and the like. Pan Am also 


| 
will make Teterboro a headquarters for its Core Crace plane pNeS The 


Fan Jet Falcon, which this division will sell, is an eight-passenger 
executive type jet, with a range of 2,000 miles and a cruise speed at 


altitude.of over 500 miles per hour. 
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The Pott Authority has invested $10,500,000 of public funds 


in Teterboro. The Federal Aviation Agency has indicated that Federal 


Aid of approximately $2 million will be available to apply to the 
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Authority's cost cf land acquisition at Teterboro. With such a grazt, the 
net amount of tke Authority's investment at Teterboro would be approxi- 
mately $8,500,000. Or. this basis. Pan Am would pay the Port Authority 
$250,000 the first vear, $357.9C0 the second year, $450,000 the third 
year acd $516,667 for each remaining vear of the 30-year term. In addi- 
tion, there would be an annual paymert of ten per cent of gross receipts 
in excess of $5,000,000 and a monthly payment covering the maintenance 
equipment and vehicles to be used by Pan American in carrying out its 
responsibilities. 

. Existing leases between the Port Authority and the various 
airport tenants will continue until their individual termination dates. 


The Control Tower will cortinue to be operated by the Federal Aviation 


Agency. 
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AB Docket No. 19045 et al 


Exhibit No. PNYA-1l FACT SHEET 
Attachment Bl TETERBORO AIRPORT 


OWNED AND OPERATED BY: The Port of New York Authority. 


LOCATION: In the Boroughs of Teterboro and Moonachie in 
Bergen County, New Jersey. Twelve miles by 
highway from Times Square, Manhattan. 


SIZE: 878 acres. 


BISTORY: Opened about 1917 by Walter C. Teter. During 
World War I, North American Aviation operated a 
manufacturing plant on the airport. After the 
war, the airport served as a base of operations 


| 
| 
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for Anthony Fokker, the Dutch aircraft designer. 

During World War Il, the airport was operated by 

the Army Air Force. It was purchased by the Port 
Authority on April 1, 1949, from Fred L. Wehran, 

a private owner, Federal Aviation |Administration 
operates a major flight service station on the 


airport. 


The Port Authority has invested over $10,500,000 
in the purchase, improvement and expansion of the 
airport. — , 


In 1966, 900 people were employed at the airport, 
with an annual payroll of $7,000,000. 


An Instrument Runway 6-24, 5,000 feet long and 

- 100 feet wide; Runway 1-19, 5,000 feet by 100 
feet; a third runway, 14-32, 3,500 feet by 80 
feet, is used only by small planes under certain 
wind conditions. Runway 6 is equipped with high 
intensity lighting, sequence flashing lights and 
threshold bar. 


4 
EXISTING STRUCTURES: Eleven hangars ; 
Gasoline storage tank farm 
Administration Building 
Maintenance garage 
Aircraft maintenance and repair shops 
. Restaurant and cafeteria 
"1950 1965 
(First full calendar 
year of Port Authority 
operations) 


Plane Movements 183,841 264,940 274,664 279,246 
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RECORD PAGES 1865-66, DESIGNATED FOR PRINTING AT 


THIS POINT, ARE CONTAINED IN DUPLICATE AT R. 1440- 
1443, 
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CAB Docket No. 19045 et al 
Exhibit No. : 


Atlantic Aviation Corporation 


ermit AT-88 


Commenced - January 1, 1955 


. | 
Expires - indefinite, terminable by either party on 30 days' 
| 
Rental: $0.02 for each and every gallon of aviation fuel and oil sold, 


delivered or used by the Permittee. | 


Purpose Clause (Section 5): To receive, storo, sell and deliver 


at the Airport aviation fuel aad lubricants as specified 

in Special Endorsement 1 hereof. | 
Special Endorsement No. 1 - The privilege specified in Section 5 of 
the Permit is limited to receiving, storing, selling and delivering 
aviation fuel and lubricants purchased or received from approved 
suppliers. For the purposes of this Permit the phrase "approved 
suppliers" shall mean those suppliers of aviation fuel and lubricants 
at the Airport whom the Port Authority has designated by wetter rotice 

to the Permittee. 

Lease AT-136 


Term: Commenced - Areas B, C and E = January 1, 1957 (see attached 


Lease - page 2) 
Areas A and D - April 1, 1958 (see attached Lease - 
page 2) 
Area B addition - January 1, 1958 (see attached 

Supplement - page 1) | i 


| . 
by document ~ March 31, 1961 - is now statutory month 
$ | 


to month tenant. 
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Rental: Presently as; follows: Basic rental of $60,956 per annum, 


plus 5% of gross receipts (excluding those from aircraft 
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sales) in excess of $1,219,120 per annum (exemption amount), 
plus a monthly percentage rental of 4% of gross receipts 
from aircraft sales. 
Purpose Clause: Gaseramhy Hence a complete fixed base operation 
{see attached Lease pages 2 and 3). 
Space: Bangak No. 2, a major portion of Hangar No. 3 and associated 
outside areas and facilities ‘se2 *ttached Lease, pages 1 and 
2). : 
Permit AT-188 
Term: Coenen - October 1, 1962 
Expires - Indefinite, terminable by either party on 30 days’ 
written notice. 
Rental: $533 per month (all gross receipts of the Permittee under the 
Permit shall be deemed to be "gross receipts" under Lease 
AT-136 forthe purpose of determining the amount of the per- 


centage rental payable under Lease AT-136). 


Purpose Clause: (similar to that of Lease AT-136) 


The Permittee shall use the space for the following purposes and ; 


for no other purpose whatsoever: 
(a) Area A 
(41) For the storage, maintenance and repair of aircraft, 
aircraft assemblies, aircraft accessories and aircraft . 


radios, and any component part of the foregoing; 


For the sale of aircraft, aircraft assemblies, aircraft 
accessories and aircraft radios, and any component parts 
of the foregoing; t 


For the leasing of aircraft; 
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(iv) For use in business and operations offices in connection 


with the operations of the Permittee. 
(b) Area B | 
. (4) For the parking of automotive vehicles operated by ‘the 
officers, employees, invitees and business wilateses of 
-the Permittee subject at all times to the prior and con- 
tinuing approval of the Airport Manager; 
For the parking of aircraft; _.. 


| 
For the sale of aviation fuel including aircraft lubricating 


oil, subject to and in accordance with the provisions of 
any other agreements heretofore entered into between the 
Port Authority and the Permittee or under which the Permittee 
may be presently operating whereby such sales are regulated. 
. Space: Building No. 28 (Area A) and adjacent lend (Area |B). 
Permit AT-200 
Term: Commenced - July 1, 1964 
Expires - Indefinite, terminable by either party on 30 days' 
written notice. 
Rental: $403.56 per month 
Purpose Clause: For use as a business office in connection with the, 


Permittee's operations at the airport pursuant to the 


use clause of Lease AT-136 and the purpose clause of 


Port Authority Permit AT-188. 


Office ‘space on the second floor of the east leanto of Hangar 


1878 


Space: 
No. 3. 


Attachment D 
General Aviation Company, Inc. 
Permit AT-195 
Term: Commenced - April 1, 1963 
Expiresi- June 30, 1968, terminable by either party on 30 days’ 
written notice. 
Rental: Basic rental of $1,057 per month plus 4% of monthly gross 


receipts from the sale of aircraft plus 5% of monthly gross 


receipts (ouclucing Liose fren cfireraft sales) in excess of 
otros oO M Sr 


$14,680. 
Purpose Clause: 

The Permittee shall use the space for the following purposes and for 

no other purposes whatsoever. 

(a) Area A 

(i) For the sale of aircraft, aircraft parts and aircraft 
assemdlies; 
For the storage, maintenance and repair of aircraft, air- 
craft assemblies, aircraft accessories and component parts 
thereof and for the leasing of aircraft; 
For the sale of aviation fuel and aircraft lubricating 


oil, provided, however, that such products are purchased 


by the Permittee from a supplier furnishing such products 


at the Airport in accordance with and pursuant to an agree-_ 


ment with the Port Authority; 


| 
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For the parking of aircraft and for the non-exclusive 

privilege of conducting sightseeing and charter flights; 
: | 

For the parking of automotive vehicles operated by em- 


Pployees and business guests of the Permittee; 
* : J 
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(vi) For use as a business and operations office. 
[Be 


(b) Area B 
For the parking of aircraft and the storage, satkceneane and 
repair of aircraft, aircraft assemblies, aircraft accessories 
and component parts thereof. 
The Permittee understands and agrees that a portion of the 
space descrite¢d as "Area B" is aiid shall be subject to use of 
the same coo ena Welkey doing maoiens as Radio Aircraft 
Company and those doing business with him for the purpose and 
only for the purpose of parking aircraft aon which the said. 
George Welkey has contracted to perform arts maintenance and 
general radio repairs and the use of such noneior of the space 
by the said Geor ge Welkey shall be limited to the actual re- 
quirements of his business and at such precise portion of the 
premises as the Permittee and the said George Welkey mutually 
| 

agree upon or otherwise as determined by the Airport Manager. 
The Permittee as a condition of this Agreement hereby agrees, 
thet, to the extent of available space, it shall accept and 
furnish tie-down space to privete flying clubs nas of which 


| 
will be forwarded to the Permittee by the Port Authority not 
| 


less than thirty (30) days prior to the date upon which the 
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tie-down service is to be provided by the Permittee hereunder. 
The Permittee also agrees to furnish to such private flying 
clubs, upon their request, and depending upon the availability 
thereof, those products and services specified in subsections 
(i), (it) and (Li) of subparagraph (a) of Special Endorsement 


No. 3. 
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The Port Authority shall have the right at any time, upon 
thirty (30) days’ written notice to the Permittee to designate 
the space shown in stipple on Exhibit A-2 as a common walkway 
for such persons as may, from time to time, be designated by 
the Port Authority to use such walkway; and the Port Authority 
shall also have the right on thirty (30) days' written notice 
to the Permittre to require thet the Permittee's use of the . 


space shown in exesshatching on Exhibit A-2 shall be in common 
BT : 


with aircraft taxiing to and from areas other than the Permittee's 


premises and Taxiway 'D'. 


‘Space: Hangars 6, 7 and 8 together with approximately 148,341 square 
feet of land. 
Permit AT-205 
Term: Commenced - Januery 1, 1965 
: Expires - Indefinite, terminable by either party on 
thirty days’ notice in writing. 
Rental: $0.02 for each and every gallon of aviation fuel sold, delivered 


or used by the Permittee. 


Purpose Clause (Section 5): To receive, store, sell and deliver et the 
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Airport aviation fuel and lubricants es specified in 


Special Endorsement 1 hereof. 
Special Endorsement No. 1 - The privilege specified in Section 5 of the 
Permit is limited to receiving, storing, selling and delivering aviation 
fuel and lubricants purchased or received from approved suppliers. For 
! 


\ the purposes of this Permit the phrase "approved suppliers" shall mean 
\ 


, those suppliers of aviation fuel and lubricants at the Airport whom the ~ 


Port Authority has designated by written notice to the Permittee. 
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Attachment E 


Safair Flying Service, Inc. 
Permit AT-86 


Term: Commenced - January 1, 1955 
Expires - Indefinite, terminably by either party upon 30 days' 
written matice: | | 

Rental: $0.02 for each and ern gallon of aviation fuel and ofl sold, . 


delivercd or used by the Permittee. 


Purpose Clause (Section 5): To receive, store, sell and deliver 
at the Airport aviation fuel and lubricants as specified 
in Special Endorsement 1 hereof. | 
Special Endorsement No. 1 - The privilege specified in Section 5 of the 
Permit is limited to receiving, storing, selling and delivering aviation 
fuel and lubricants purchased or received from approved suppliers. 
For the purposes of this Permit the phrase "approved suppliers" shall 
mean those suppliers of aviation fuel and lubricants at the Airport whom — 


the Port Authority has designated by written notice to the| Permittee. 


Lease AT-201 
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Term: Commenced - August 1, 1964 


Expires - Indefinite, terminable on a month to month basis. 


Rental: $37,000 per annum, payable monthly. 


Purpose Clause: Generally speaking, a complete fixed base operation 


(see attached Lease pages 2, 3 and 4). 


Space: Hangar No. 1 and Building No. 32 together with approximately 


165,891 square feet of land area. 
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Attachment F 
Teterboro School of Aeronautics, Inc. 
Lease AT-67 
Term: Commenced - August 1, 1952 
Expires - January 31, 1956 and is extended from month to 
month thereafter, terminable by either party 
upon 30 days' written notice. 
Rental: $929 per roe 
Purpose Clause: "The Lessee shall use the prentessitor the following 
purposes only and for no other purpose whatsoever: 
{a) As classroom space, for the training of mechanics and repair- 
men in connection with aircraft and aircraft accessories; 
(>) For the maintenance and repair of aircraft which do not exceed 
& maximum gross take-off weight of 12,500 pounds, as such air- 
craft weight is certificated by the Civil Aeronautics Adminis- 
tration or any successor agency having jurisdiction thereof; 
For the mafotecence and repair of atreraft accessories." 
Building No. 10 together with approximately 120,073 square 


feet of ground area. 
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Lease AT-130 


Term: Commenced - March 6, 1957 as to the site 
November 15, 1957 as to the facility (Building 15) 
Expires - movenhen 30, 1977 
Rental: (1) A ground (site) rental of $6,000 per annum;) plus 
(2) a facility (Building 15) rental of $29,244.12 
per annum; plus (3) a percentage rental on annual 
gross receipts (excluding those from aircraft sales) 
as follows: 5% of gross receipts exceeding) $695,881.80 
1887 
but not exceeding $927,842.40, 742% of gross receipts 
from $227,842.40 to $1,159,803.00, and 10% of gross 
receipts which exceed $1,159,803.00 (the terms of 
this agreement recognize the existence of Lease AT-67, 
and the beforementioned exemption amounts are reduced 
in the event of cancellation of AT-67 ~ see page 3 
of attached Supplement No. 1 to Lease AT-130) ; rentals 
@), 2) and (3) payable monthly; plus 2/ monthly 
perenne rental of 4% of gross receipts from air- 


craft sales. 


Purpose Clause: Generally speeking, ea complete fixed base operation 


(see attached Lease pages 9 and 10). 
Space: Building No. 15 together with approximately 129,723 square 
feet of ground erea, 

Permit AT-206 


Term: Commenced - January 1, 1965 
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Expires - Indefinite, terminable by either party upon 30 
days' written notice. 
Rental: $0.02 for each and every gallon of aviation fuel and cil 
sold, delivered or used by the Permittee. | 
Purpose Clause (Section 5): To receive, store, sell and deliver 
. at the Airport aviation fuel and lubricants as 
specified in Special Endorsement 1 hereof. 
Special Endorsement No. 1 » The privilege specified in Section 5 
of the Permit/is limited to receiving, storing, selling and 
delivering aviation fuel and lubricants purchesed or received 
from approved'suppliers. For the purposes of this Permit the 


phrase "approved suppliers” shall mean those suppliers of aviation 


1888 


fuel and lubricants at the Airport whom the Port Authority has 
: Loar 


* 


ete %y wy 


designated by written notice to the Permittee. 
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Attachment G 


TETERBORO AIRPORT 


| 

| 

” D. Test flights which originate and terminate at | 
: ; the air terminal, provided: 


SCHEDULE OF CHARGES (1) The repairs and/or work under test have 
For the Use of ‘ been performed by a Port Authority per- 

: : mittee at the air terminal; ; 

The Public Landing Ares , x , i 

(2) No intermediate landings take place at : 

:- The operators tran aircraft using the panic landing other air terminals; and 

area at Teterboro Airport, except pursuant to he terms (3) Not more|than two hours elapse between | 

” of a lease with The Port of New York Authority, shall the time an aircraft is duly authenticated : 
pay for such use at the rato set forth herein. for the test flight by the Port Authority 


permittce performing the repairs and/oz 
“ L PUBLIC LANDING AREA CHARGES the arasceamns ee 


1. For each take-off of aircraft not exceeding 2,500 a 
a In the event an aircraft departs from the air 

terminal for another destination, which aircraft, 
without making a stop at another airport, is . 
forced to | to and land at the air terminal : 

use of meteorological ‘conditions, mechani- 
cal or operating causes or for any similar emer- 
gency or precautionary reason, such charge 
shall not be payable in connection with the su 
sequent departure of such aircraft or a substi- 
tuted aircraft; provided, however, that on such 
subsequent departure the aircraft or substituted 
aircraft is destined for the same point and; 
transports the dame or substantially the same 


work and tho time the aircraft returns to 
pounds of maximum gross weight for take-off..$1.50 


Operators of aircraft of this weight class may ° 
elect to pay a fee of $10.00 per month or $100.00 
per year aircraft for unlimited use of tho 
public landing area in lieu of the charge pro- 
vided above. 


2 For each takeoff of aircraft exceeding 2,500 
ds but not exceeding 7,500 pounds of max- 
aS gross weight for take-off $2.50 
Operators of aircraft of this weight class may 
elect to pay a fee of $15.00 per month or $150.00 
per year per aircraft for unlimited use of the 
- Ee landing area in lieu of the charge pro- load. 
vided above. o = ~ - Sn 
For each take-off of aircraft excceding 7,500 HL. FREE USE OF PUBLIC LANDING AREA 
pounds:—$.02 per one hundred pounds of maxi- . Notwithstanding the provisions of any Schcdule of 
mum gross weight for take-off, provided that the . Charges heretofore adopted for the use of Teterboro Air- 
minimum charge for each such take-off shall port, no charge shall be made for the use of such areas 
$2.50 at such Air Terminal by the following aircraft: 


Maximum gross weight for take-off shall mean the - 1. Aircraft operated by the Federal Aviation Agency 
maximum gross weight which an aircraft may law- or the Civil Aeronautics Board. 2 
fully have, at the time of leaving the ground at ; ead 
any airport in the United States (under the most 2, Aircraft owned by the State of New York or the 
favorable conditions which may exist at such air- State of New Jersey or City of New York, or the 
port and pation regard to special Enites factors City of Newark. | 3 ‘ 

ising out of the particular time, place or circum- . . : 
stances of tho paitiulr tof, wach ao runway. Atreraft operated bythe United Snes Cons Guard 
length, air temperature, or the like). If such maxi- i andilew Pal remensrh duties, ‘ 


mum gross weight is not fixed by or pursuant to - 4. Aircraft owned or chartered by the Port of Ne 
. y the Port of New 
law, then said phrase shall mean the actual gross 1 York Authority, 


weight at take-off. - she! 
Such charges shall not be payable in connection 5. Pee ordre Sees aoe a 
ether collowiag: i aircraft scarch and rescue missions or in officially 
a. “Touch-and-go” and similar operations in which : ordered practice aircraft scarch and rescue missions. 
the aircraft comes in contact with the zanwaye Jaa 2 
or ground and, without coming to a stop, there- ‘Hl, CREDIT ARRANGEMENTS AND 
after resumes tho flight by Icaving tho ground : z Ml sh 
from tho same runway and in the samo dirce- | MONTHLY REPORTS 
tion, provided that the aircraft originates and All charges under this Schedule of Charges shall be 
terminates its flight at tho air terminal and payable in cash as they are incurred unless credit az- 
provided, further, that the initial take-off is + ranzements satisfactory to the Treasurer have been made 
= ,, Subject to such charges. = | in advance. tess 


ow Romerene tes wee aes 
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CAB Docket No. 19045 et al 


Exhibit No. PNYA-1 1 904 


Attachment I 
Page 1 of 3 
Direct Air and Ground Transportation Services 
From Teterboro Airport to Manhattan and 


Newark, LaGuardia and Kennedy Airports 
AIRPORT COACH (Carey) operates to: 


PLACE TIME 
West Side Airlines 20 minutes 


Terminal in Manhattan 


PUBLIC BUS - Manhattan Transit Corp. Bus #51, #52 or #53 
operates to: 
PLACE IDE cost 
The Port Authority Bus 20 minutes express; $.60 


Terminal in Manhattan 30 minutes local 


TAXI - Taxis cun be summoned from nearby Hasbrouck Heights or 


Hackensack to pick up passengers at Teterboro Airport. Yellow Cab Co. 


in Hackensack offers service from Teterboro to: 
PLACE TIME 


Midtown Manhattan 55-60 minutes (7-9A.M. 
: 4- 7P.M.) 


35-40 minutes (non-rush 
hour) 


Newark Airport 55-60 minutes (7-9A.M. 
: 4-7P.M.) 


35-40 minutes (non-rush 
hour) 
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1905 


PLACE TIME 


LaGuardia Airport lhr., 15 min. (7-9A.M. 
4-7P.M.) 


1 hr. (non-rush hour) 


Kennedy Airport lhr., 45 min. (7-9A-M. 
4-7P.M.) 


l hr., 20 min. (non-rush 


| 
| 
| 
| 
| 
! 
| 
| 
| 
hour) 
| 


RENTAL CAR - An Avis Rental Car (also Hertz) ¢an be secured 
| 
‘| 
| 
| 
| 
| 
| 
| 
| 
| 


at Teterboro. The car can be dropped off at: 


PLACE TIME 


$20.00 


- Midtown Manhattan 35-40 min. (non- 
minimum 


rush hr.) 


$20.00 


Newark Airport 35-40 min. (non- 
nininum 


rush hr.) 


$20.00 


LaGuardia Airport 1 hour (non-rush hr.) 
minimum 


Kennedy Airport lhr., 20 min. (noa- $20.00 
rush hr.) mininun 


CHAUFFEURED LIMOUSINE - Teterboro Airport Ground Transportation, 


Inc. provides uniformed drivers in Cadillac limousines '| 


PLACE TIME 


Midtown Manhattan 3 hour (non-rush) 


Newark Airport % hour (non-rush) 


1906 


PLACE TIME 


LaGuardia Airport 45 min.-1l hr. | $17.50 
(non-rush) : 


Kennedy Airport l hr., 10 min. | $22.50 
(non-rush) 
i 
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SCHEDULED LIMOUSINE - The New Jersey and New York Airport 
Limousine, Inc. operates to LaGuardia and Kennedy Airports. Western 
Airbrook Limousine offers service to Newark: 
PLACE TIME cost 
Newark Airport 30 min. (non-rush) $5.50 
LaGuardia Airport 1 hr. (non-rush) $5.50 
Kennedy Airport l hr., 20 min. $16.00 

(non-rush) 
HELICOPTER - New York Airways offers helicopter service to: 


PLACE TIME COST 


Midtown Manhattan 7 minutes $ 6.00 


Kennedy Airport 21 minutes $12.00 


AIR TAXZ - Air taxis can be chartered. There are no direct 
scheduled Teterboro - Kennedy, Teterboro - LaGuardia, Teterboro - Newark, 


or Teterboro - Midtown Manhattan services. 


SOURCE: Individual transportation operators. 
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CAB Docket No. 19045 et al : 
Exhibit No. PNYA-1 1907. 
~Revised Attachment J : 


Aircraft Operations at Port Authority Airports - 1967 


1967 Aircraft Operations (Landin gs plus Takeoffs) 
Newark LaGuardia Kenn Teterboro 
airline 
Scheduled All-Cargo 8,121 7 22, 
Other Airline 154,240 173,674 . 331, 


General Aviation 
Air Taxi (Scheduled 
plus non-scheduled) 41,182 5,304 
Business and Private 72,076 151,114 
Local School 4 - 122,214 


Government 2,604 614 


TOTAL - 289 ,543 279 , 246 
Helicopter (not included 5 cee 
in above totals) 5,266 


A survey conducted by the Port Authority in 1965 indicated that of 
the total general aviation passengers landing at the three airline airports 
17.0 per cent at Newark, 4.5 per cent at LaGuardia and 75.8 pex cent at Kennedy 
indicated they were making an airline connection. A survey conducted by the 
Port Authority in the two weeks immediately after Labor Day in September 1967 
indicated that of the total general aviation passengers landing at the three 
airline airports 32.8 per cent at Newark, 11.6 per cent at LaGuardia and 77.3 
per cent at Kennedy indicated they were making an airline connection. 


SOURCE: Port Authority Records. 
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INTRODUCTION AND CONCLUSIONS 


As indicated in Chapter I of the following report, 
ed 


y 
{ y's S most recent airport site studies, Gov- 
ernor Nelson A. Rockefeller of New York and Gover- 
nor Richard J. Hughes of New Jersey requested the 


Port Authority on behalf of| and as the joint agent of ~ 


the two States to make still another effort to find a 
definitive site for the region's desperately-needed new 
airport. Governor Rockefeller directed the Port Author- 
ity specifically: “to continue to press forward with the 
search for a suitable airport site,” and to report to him 
“so that an authorization for a new airport can be 
effectuated in the near future.” 


The Port Authority noted in its 1961 Report that: 


“The Port Authority as an interstate agency is 
the creature of the Legislatures of New Jersey and 
New York. As we have stated in the course of the 
current discussion of the need for such an addi- 
tional airport, the Port Authority has no power 
whatsoever to carry out the recommendations . . . 
of any definitive report of our studies of this prob- 
lem. Our. duties in this field under the Port Com- 
. pact are simply to study and to report. This we 
have done to the best of our ability. But the only 
authority in the world that can see the con- 


= Te through their ielected representatives in 
Although a number of reports evaluating specific 
sites were made in 1963, 1964 and 1965, the Port 
Authority has not submitted a comprehensive report 
on the overall problem since May 1961. In response 
to the Governor's directive therefore, it was timely and 
appropriate to review all previous findings and conclu- 
sions in the light of air traffic trends, public interest 
and necessity, and in the light of aeronautical and tech- 
nological progress since 1961. 
Chapters IT through VIII of the following report set 
forth the results of that review. They include: 


—A review of the economic importance of ade- 
quate and essential air transportation to the 
basic economy of New York and northern New 
Jersey. (Chapter IT)| 


—A complete re-evaluation of the region’s future 
air traffic demand, taking into account the re- 
sults of recent studies by others, such as the 
Civil Aeronautics Board, the Federal Aviation 
Agency and the Air Transport Association of 
America. (Chapter III) 

—A re-study of the capacity of existing airports 
and of all possible means of increasing that 
capacity, and of technological developments 
which might permit those airports to handle 
more traffic. (Chapter IV) 

—An analysis of all suggestions that future air 
traffic demand, or a substantial part thereof, 
might be satisfied without adding to airport 
capacity because of developments such as larger 
conventional aircraft, introduction of new types 
of aircraft (such as Vertical Take-off and Land- 
ing or Short Take-off and Landing), develop- 
ments in other forms of transportation (such 
as high-speed rail service), and the like. 
(Chapter V) 

—An examination of the practicability of various 
suggestions which have been made for in- 
creasing the capacity of existing airports for 
airline operations by diverting general aviation 
traffic to other airports. (Chapter V) 

—A re-appraisal of the considerations regarding 
airport accessibility in the light of new infor- 
mation on future highway plans and recent 
trends in ground transportation, including such 
proposals as the use of high-speed railroads, 
convertible road-rail vehicles, hydrofoils, mon- 
orails and ground effect machines. (Chapter 
vit) 

—An analysis of the prototype airport plan to 
determine whether design criteria such as run- 
way length, total land area and the like should 
be revised to meet safety, aircraft noise and 
efficiency considerations. (Chapter VI) 

—A re-evaluation of each site previously studied 
to the extent warranted by any changes which 
have taken place since the last full study of 
that site was completed. (Chapter VIII, pages 
41 through 46) ~ 

—An evaluation of all additional sites which have 
been suggested. (Chapter VIII, pages 46 
through 50) 

For the reasons set forth in detail in the report, all 
of these studies lead to the following conclusions: 


1—Annual air passenger demand in the New 
Jersey-New York metropolitan region is ex- 


“ 
—> 
> 
«a 
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pected to increase from 25.8 million air trav- 
elers in 1965 to 53.5 million in 1975 and 65 
million in 1980. The aircraft movements re- 
quired to accommodate this future demand, 
plus all-cargo and general aviation plane 
movements, will determine airport require- 
ments. Future peak hour IFR air traffic. de- 
mand at the three existing major metropolitan 
airports is estimated to be: 213 plane move- 
ments in 1970; 247 in 1975; and 302 in 1980. 


2—After all practicable measures have been taken 


to increase the capacity of the three existing 
airports, the peak hour IFR capacity will in- 
crease to a maximum of 185 movements during 
the 1970 to 1980 period. 


3—Therefore, the air traffic demand in the New 


Jersey-New York region will exceed the ca- 
pacity of Kennedy, LaGuardia and Newark 
airports before 1970, when those airports 
will reach their maximum practicable capacity. 
Even today, air traffic exceeds the present op- 
erating rate of these airports and results in 

cessive delay and congestion in peak hours. 


4—The only practical way to meet the public 


demand for adequate, safe and economically 
essential air service into and out of the metro- 
politan region of. New York and northern 
New. Jersey is to construct a new major air- 
port in a location which is: 2) feasible from 
an aeronautical standpoint, b) realistically 
accessible to the region’s traffic generating 
centers, and ¢) economically practicable. 
‘There have been no developments which 
would justify 2 change in the Port Authority's 
technical and engineering conclusions regard- 
ing any of the sites evaluated in its reports of 
1959, 1961, 1963 and 1965. 


6—None of the additional sites which have been 


suggested and which the Port Authority has 
reviewed meet the criteria for a new major 
airport capable of serving the urgent need of 
northern New Jersey and New York for ade- 
quate, dependable and essential air transpor- 
tation. 


The answer to this seri problem, therefore, re- 
mains the same as that submitted to the two States in 
the comprehensive report of May 1961. 

After that report was submitted, the Legislature of 
the State of New Jersey passed a bill which would 
have prohibited the construction of any airport for use 
in interstate or overseas air| transport in the counties of 
Morris, Hunterdon, Sometset, Union, Essex, Warren 

or Passaic. Although this bill did not become law, it is 
the most recent expression of opinion by the Legisla- 
ture of the State of New Jersey and, as a matter of 
ptopriety, precludes any recommendation by the Port 
Authority for construction of a major airport in the 
geographic area delineated by the State Legislature. 
The engineering and physical facts, and the funda- 
mental economic interest of all the people of this great 
and growing metropolitan area, preclude any other 
recommendation. | 


will bes 

mediate years ahead. 1959 repo: 

trafic forecasts through 1975, concluded that the need 
would exist by 1965. Subsequent studies, including the 
present one which carried the forecasts to 1980—as 
well as actual experience at the airports with 1965 and 
1966 traffic—have confirmed the need beyond all 
doubt. | 

With the loss of five years, a new airport cannot now 
be completed before 1975. To provide all possible ca- 
pacity pending the availability of such an airport, the 
Port Authority has been working continuously to expand 
the existing airports to their maximum practicable ca- 
pacity, and has expended/hundreds of millions of dol- 


lars to that end. A runwa' 
gram has just been comp 


extension and terminal pro- 
leted at LaGuardia Airport as 


part of a $120,000,000 redevelopment program at that 
Airport. A complete expansion and redevelopment pro- 
gram at Newark Airport, which will cost approximately 
$200,000,000, is well under way. At Kennedy Inter- 
national Airport, close to $90,000,000 has been spent 
over the past five years to maximize the capacity of that 
Airport. Nevertheless a} further long-range, multi- 
million-dollar program to expand the 655-acre Ter- 


7—The Port Authority sees no possibility of any minal City at Kennedy Airport to 837 acres was an- 


major technological breakthroughs which 
would change these conclusions. 


nounced in September 


as the latest step in the 


continuing major construction at that facility. 
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The Port Authority will continue these efforts. It will 
continue to study and restudy every conceivable plan 
which can be devised and will implement without de- 
lay any such plans which are operationally and eco- 
nomically feasible and practicable. Only through such 
action and through the completion of a new airport can 
the region maintain its leadership in air transportation. 

It should be mentioned that a hopeful note has just 
been struck in Washington which offers some possibil- 
ity that the Federal government may contribute to a 
solution of the airport capacity problem in the New 
York-New Jersey metropolitan area as well as in other 
areas of the country. In November, President Johnson 
established an airport planning task force headed by 
the Secretary of Transportation, Alan S. Boyd, and 
the Chairman of the Civil Aeronautics Board, Charles 
S. Murphy. The group was set up by the President be- 
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cause “The present system of airports is becoming in- 
adequate rapidly, especially in major metropolitan 
centers.” The President has asked the task force “. . . 
to come up with a new approach for planning and de- 
veloping a national system of airports.” 

The Port Authority will, of course, cooperate with the 
President's task force and has offered to make avail- 
able to it all the information and expertise accumulated 
during our studies of the subject since 1957. We hope. 
the recommendations of this study group will be of 
assistance to the two States in their continuing efforts 
to cope with their airport problem. 

The consequences to the New York-New Jersey 
metropolitan region of continued inability to provide 
for its future air transport needs will be an economic 
catastrophe for its people and its commerce. 


1 
HISTORY 


If the New Jersey-New York area is to grow and 
thrive, it is absolutely essential that adequate air trans- 
portation facilities be provided to serve the people of 
the region. 

In the past, the regional airport system has had 
sufficient capacity to serve the area's air traffic demands. 
However, as traffic volumes continue to increase they 
approach and at times today exceed the operating rate 
of the airport system. It becomes more and more evi- 
dent that the regional system is rapidly approaching 
the day when its airports will be incapable of meeting 
the demand. Further, the time remaining in which to 
deal effectively with this problem has steadily dimin- 
ished. 

The search for a solution becomes more frustrating 
as time passes. Following seven years of intensive study 
and analysis, there has been no mutually accepted 
answer. With the growth of air transportation the 
predicament becomes more ‘acute. Airways become 
more congested with a greater volume of flights. Air- 
ports become increasingly filled with air traffic. The 
air transportation system of the region becomes more 
and more saturated, more often, and for longer periods 
of time. The aviation industry will be fortunate indeed 
if, during the years it takes to develop a new major 
airport, it does not become increasingly necessary to 
impose ‘two- or three-hour delays upon air traffic to 


sures of air traffic. These include passenger terminals, 
baggage check-in and claim systems, ground transpor- 
tation services, parking lots, roadway networks on and 
serving the airports, cargo handling facilities and the 
like. 

These airport ground facilities, developed to serve 
passengers and cargo shippers, have, in a very real 
sense, points of delay and congestion where the level 
of service falls below acceptable standards. There have 
been instances during certain busy peak periods today 
where these types of facilities have become over- 
crowded and congested, causing inconvenience and de- 
lay quite parallel in effect to the incidents of aircraft 
traffic tie-ups. 

As an agency of the States of New York and New 

: Jersey, the Port Authority has a clear obligation to 
study these problems and to report to the two States. 
Under the 1947 concurrent legislation of the two 
States, the Port Authority must conduct these analyses 
to meet the needs of all of the residents of the Port 
District, rather than to act as representatives for any 
special aviation or air transportation group. This legis- 
lation states: 

“The effectuation . . . and operation of air ter- 


minals by the Port Authority is and will be in all 
respects for the benefit of the people of the — 
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prevent a disaster similar to the two mid-air colli- 
sions of airline aircraft that have occurred in this area 
within the last seven years. 

The effect of air traffic growth and the frustrating 
dilemma it has now commenced to impose on the resi- 
dents and on the commerce, business and labor of the 
region was predicted in the variety of knowledgeable 
statements, reports and studies completed through the 


As the problem of providing adequate airport facili- 
ties has developed through the years, primary attention 
has been focused on the capacity of air traffic and air- 
port systems in terms of aircraft movements that can 
be accommodated..JIn the New Jersey-New York met- 

litan regi Car 

1s 1m t because one of the key ways in which 
air terminal capacity can be increased is by improving 
the systems’ ability to accept a greater number of flights 
during busy times. By improving the rate of flow of 
aircraft along the region's enroute airways and ap- 
proach and departure routes, by increasing the capa- 
bility of the air traffic control and airport systems, more 
flights can be served during peak periods. 

It should also be recognized that there are other 
airport facilities which have felt the increasing pres- 


states of New York and New Jersey, for the in- 
crease of their commerce and prosperity, and for 
the improvement of their health and living con- 
ditions; and the Port Authority shall be regarded 
as performing an essential governmental function 
. . . in carrying out the [provision of the law . . .” 


Beginning in 1957, The Port of New York Author- 
ity made forecasts based on air travel market surveys 
which indicated a constant !and rapid increase in air 
passengers who would be moving through the region 
in what’ was then the distant future. Nearly 25 million 
passengers were forecast at that time for 1965 and 45 
million for 1975. The validity of this forecast is evi- 
denced by the record. Th¢ Port Authority airports 
served 25.8 million air travelers in 1965. 

The Port Authority's analysis of this 1957 forecast 
indicated the advisability of an evaluation of the re- 
gion’s airport requirements lin fulfillment of the Port 
Authority’s basic responsibility to plan for the termi- 
nal needs of the region. Extensive studies were then 
under way for the complete; reconstruction, redevelop- 
ment and modernization of LaGuardia and Newark 
Airports and the continued improvement and develop- 


ment of Kennedy Airport, Nevertheless the 1957 
forecasts clearly indicated that the capacity of the ex- 
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TRANSCRIPT OF HEARING 
* KO 


MR. SCHOTT: Yes, Mr. Examiner. As it has 
indicated, Pan American has expressed a willingness to 
accept the condition set for th on page 7 of the Exhibit 
PA~A. 

The off the record discussion suggested the 
possible desirability of treating that proposal as an 


amendment to Pan Américan's applications in this proceeding, 


and I hereby state on behalf of Pan American that the 


plications in Dockets 19045 and 19046 should be regarded 


, 


as so amended. 


EXAMINE R WISER: Is there any objection to 


that? I hear none, and we will go forward on that basis. 


xk * 
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TESTIMONY OF JOHN R. WILEY 
DIRECT EXAMINATION 
BY MR. MULHERN: 


Q Will you please state for the record your full name 


and office address? 


A John R. Wiley, 1110 Eighth Avenue, New York, 
New York. 
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Q Are you employed by the Port of New York Authority, 
2s : i 3 


: 


Mr. Wiley? : 5 i 
A I am. 
Q In what capacity? 


As director of aviation. 


* oe * 
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.. EXAMINER WISER: As I understand it, the persons 
requesting to cross-examine are AOPA and Bureau Counsel. 
| 


-. . . | 
-MR, SIMPSON: I have questions, too, Mr. Examiner. 


EXAMINER WISER: You do, too? — vino 


t 


MR. SIMPSON: Yes. . 
MR, STEEGE: I may have a question, Mr. Examiner, 
for purposes of clarification. 
EXAMINER WISER: I will let the ones who requested 


the witness proceed first. | mate Je : |. ie 


Mr. Yodice, you may question the witness. 
. | 


CROSS-EXAMINATION 


BY MR. YODICE: 


Q Mr. Wiley, on page 1 of Exhibit No. PNY. -1, ther 
is the statement that "Pan Am is qualified to promote and 
fully develop Teterboro Airport over the shortest interval of 
time." : | 


I assume that this was the consideration you had in 
* i 
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determining that this would be an agreement which would be 
in the public interest? 

A Yes, that is true. 

Q Were there any other considerations which entered, 
into the desirability of this agreement? 

A No. I think they are pretty well set forth in 
the paragraph that is indicated as (1) beginning at the bottom 
of page 1 and going over to page 2 of Exhibit PNYA~1. 
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EXAMINER, WISER: Would you start out answering the 
Gives One ane then going to your general statement? 

MR. YODICE: There is the statement, sir, in Port 
of New York Authority Exhibit No. 1 that Teterboro will 
continue -- 

EXAMINER WISER: What page? 

MR. YODICE: Page l. 
-- that Teterboro will continue as a public air- 


port for general aviation. 


In addition to that conclusionary statement I think 


there is the flavor throughout that this will be a public air 


port and that the Port Authority says it will be a public air 
port. 
We have the concern, sir, and we would like to find 


out what the facts are with respect to whether this airport 
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will continue to be available to the whole spectrun| 


| of general 


aviation type aircraft, including light aircraft and student 


operations. We fell that the rate structure which is con- 


templated will discriminate against light aircraft, 


and we 


would like to explore that to find out what the fact is. 
ov y | 


2242 


‘MR. MULHERN: Mr. Examiner, the rate structure 


proposed in the TAMS report which is the exhibit to which 


Mr. Yodice is pexecusag is a rate Btrictire suggested to 


Pan Am by consultants hired by Pan Am. It is not b mate 


structure proposed by the Port of New York Seon ye The 


Port of New York Authority didn' t prepare it. 


-If Mr. Yodice feels it is discriminatory I suggest 


it is a matter to be discussed with Pan Am. At this point 


in time this witness is being cross-examined on a statement 


that this would be an eeneort open to the pubiicns 
ment before the Board so requires. 
We did not produce this study nor do we 


I suggest that cross-examination is not proper. 


EXAMINER WISER: Let's see what the cross- 


"The agrees 


sponsor it. 


~ 


examination -- what the question is. I think I know what it 


Be going to ‘be, but proceed to propound it. 


BY MR. YODICE: 
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Q Are you familiar with the proposed rate structure 
on page 39 of attachment No. 1? 
A I have just read it. 
Q Prior to today were you unaware of that rate 
structure? 
A I hadn't studied it in any detail at all. 


2249 


x kOe 
Q Has the Port Authority ever considered allowing 


\ 


scheduled air carrier operations at Teterboro as a relief 
valve for your other three air carrier airports? 


A No, we have not. 


Q Without considering the agreements you have with 


Pan American, is there any law or any binding policy that 


would prohibit such use in the future? 

A No, not that I know of. Incidentally, in my 
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last answer, I, of course, excepted the helicopter services 
which have been operating from there. I know of none that 
would prohibit such. 3 . 

Q If the congestion at Kennedy, Newark and LaGuardia 
got so bad, might the Port Authority consider Opening up 
Teterboro’ for scheduled air carrier Operations? 


MR. MULHERN: Mr. Examiner, just so the record 


371 
will contain it, I would like to indicate that I object. 
This is not cross-examination of the Port Authority's 7 
Tarornatton Response. 

EXAMINER WISER: It is getting a little beyond the 


direct. 


MR. ROSENTHAL: On page 8 they say they have always 
eke 3 
regarded Teterboro as a general aviation airport, I was just 


exploring that. = 
That is all. 
“EXAMINER WISER: Proceed. 
BY MR. ‘ROSENTHAL: 
Would you. answer my question. 
May I have the question read. | 


: | 
(The Reporter read the pending question.) . 


THE WITNESS: It is an awfully hard quéestion~ to 


answer. I really don't know whether we would consider it 
or not. It would depend on the circumstances at the time 


| ; 
and whether any relief could be afforded by the opening up 
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of Teterboro to schedule airline traffic. 


BY MR. ROSENTHAL: 


Q . Has the Port Authority made a plan as to how 


they will improve and Operate the airport other than the 
runway-taxiway improvement should the agreement b is= 


approved? 


——_—= . 
A If the agreement should be disapproved, we do not 


have any specific plans that we could pull off the shelf 
at this moment as to how the aircraft would be improved and 


developed, but we would immediately get busy to produce 


such plans and make such plans in’ order to keep the airport 
i es 


Sa ae ane pmee eee 


open for the purposes stated. 
SS 


Q * Would a proposed development such as the TAMS 
proposal be something like what the Port Authority might 
do? | 

A It could be similar to that. Each consultant has 
his own pride of actnoretaon each firm has its own pride 
of authorship, so it iter: be aifferent. 

Q If the agreement is disapproved, the Port Authority 
would then seriously consider extensive development. | 

A Oh, yes. Absolutely. . 

Q Does the Port Authority have sufficient resources 
to achieve such : Ben onnens should it become necessary? 


A Yes, I am sure we do. I think the reason why we 


proposed to go forward with the Pan American arrangement is 
ecause we believe that Pan American is qualified to promote 


| 
Bil) develop Teterboro Airport over the shortest inter- 


val of time. 


SoBe Ac 

; . iets r ‘ins 

Q Does that implicitly imply that the Port Authority 
is not qualified ‘to promote and develop Teterboro over the 
shortest period of time? a Py ae Sees Re 
A No, we just think Pan American can do-it quicker. 

Q In the TAMS report, the consultants. forest a 
12 percent Tate oni return on Pan meray s seeaenenee Is 


oe ee 


the Port Authority not interested in obtaining such a return 
on its investment? 
” MR. MULHERN : Mr. Examiner, again I object. The 
TAMS report is not a Port Authority exhibit. This is noe 
proper cross-examination. There is nothing imitie Informa- 
tion Responses on this subject. | 
EXAMINER WISER: You have had enough. 
oencionicces beyond the scope of proper cross. 
MR. ROSENTHAL: I withdraw it. 
: BY. MR. ‘ROSENTHAL: : 
“@Q Has the Port Authority considered 4 increasing land- 
ing ert at Teterboro? | 
A No, we have not. 
Q If the Port authority were to embark on substantial 


development of the facilities at the airport, would you 


contemplate an increase in landing fees? _ 
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| 

- - - -- | 

A. .That would depend on the results of the plan and 
| 
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the evaluation of the plan, the costing of the plan, the 
costing of the likely revenues in order to make it self- 
supporting. So, I can't answer that until I had such = plan 
before me and costed it one: 

Q Am I then to understand that the Port Authority's 
setting of landing fees is based solely on aniac particular 
operations penemeconorting or as one of the revenue items? 

A Generally, this is the mandate under which we 
operate pymen son of the legislation of the two srt 

Q When are the runway and taxiway improvement pro- 
posed to be finished? | 

A The end of 1968 I think for the first phase of it 
and mid or late 1969 for the second phase. ee 
Q Were the Board to disapprove the agreement today, 


do you have any idea how long it would take the Port 


Authority to complete substantial. improvements to the terminah 


operations? 

A I should guess it would be A matter of two con 
three years, something like that. I piace special stress 
on the word "complete" in that regard. 

2254 
Q _. During the cross examination of the TAMS witness 
AOPA tried to point out that the TANS report and ideas 


may be oriented against lighter general aviation aircraft. 
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i ' 
Were the Port Authority to develop Teterboro on its own, 
atin | 
would it make such development to serve all aspects of 
general aration? eee are: ee : 
A I think that would be the basic prenias on which 
the developer would go fener We always reronlee look 
at the question of congestion in the New York-New. Jersey 
Metropolitan Area, and if there be congestion, what part 
of the myaecion picture can be moved elsewhere with least 
aseraption to the total system of traffic. So, to that 
S extent I would qualify my answer that Says yes, at would 
be our intention to develop Teterboror Airport as a general 
aviation airport for all users. 


Q Even if the Port Authority and Pan American: 


develops and improves the facilities at Teterboror, from 


which other Port Authority Airport would you anticipate 


the most diversion? 
‘MR, MULHERN: Mr. Examiner, I object. 
not proper cross examination of this witness. 
The ground for my objection is it doesn't say 
any place in these information responses that the Port 
| 
Authority expects any diversion from any Port Authority 


Airport. . ; , 
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MR, ROSENTHAL: The reason I am asking the questio} 
| 


is the issue of congestion has been raised. Ur. Wiley 
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has talked about congestion. I am trying to find out how 
this is going to relieve congestion, if at all. Certainly, 


it is something the Board is interested in. 


EXAMINER WISER: Can you answer this question, 


Mr. Wiley? 
| THE WITNESS: Yes, I can. I don’t know from which 
airports it would come primarily. 
BY MR. ROSENTHAL: 

Q Do you consider at present Teterboro is "attracting 
to the public for use" now? 

A I don't know what you mean by the public. Are 
you talking about general aviation aircraft or airline 
mivonane or helicopters or what? I am not sure I under- 
stand what you si by the term "public." | 

Q It is on page 8 of PNYA-1. 


. 


A I see what you mean. I think it is reasonably so, 
but it could be better. “That is why we have been mecevile 
in these discussions with = American. 
Q Can I assume that because of your engagement in 
these relationships you have not expended any or embarked 
on any porn eer of improvement, is that correct? ; 


A Yes. During the pendency of this agreement for 


the reasons I stated earlier, that we thought Pan American 


377 


2256 


could do an overall development of the airport in'a shorter 


period of time, for those reasons we had not proceeded 


. with development of our own in any extensive scale. 


Q Does the Port Authority have the manpower and the 
facilities and the emertise to embark on a’ rather oe 
improvement of the facilities at Teterboro should) it 
* become necessary? 

A Yes, and if at oy ieiven time our manpower and 
personnel were oeciuieal we know where we can get consultant 


help to tide us over such a hump. > 


Q _. Are there available somewhere in the labor and 
management pool people that you could hire to fil} spots 
that you: felt were needed? | , 

A We have never found difficulty in doing it in the 
past, and I would assume we wouldn't have difficulty in the 
f uture. ; : 

Q nol thel Pont Moenorttys public relations facilitids 


: 5 | 
Tn . | 
sufficient and well-organized enough to promote a new 


| 
Teterboro. 
MR. MULHERN: Mr. Examiner, I hate to be boring, bit 


this is not proper cross examination. 


MR, ROSENTHAL: May I answer that? 


EXAMINER WISER: No, I know what your armed 
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will be. I am going to let you ask the question. 


you have the question in mind. The answer is yes? 


; 2257 


.THE WITNESS: The answer is yes. 


BY MR, ROSENTHAL: © 


Q If the Port Authority and not Pan American continue 


to operate ReeeRboror is it possible for New York Airways 
or some other helicopter or lease haul operator to establish 
a terminal so that people in the New Jersey area can go 
to Teterboro and check for their airline connections at 
the various air carrier airports? 
A I think the agreement provides that such facilities 
would be deueteabye by Pan American to all comers if 
this agreement is approved, and I am certain as well 
if this agreenent were disapproved, the Port Authority 
would make similar arrangements that would be open to all 
comers. SNe are aes i 
j Q Several years ago eneniiorarencie the Port 
Authority was having public discussions as to what to do 
with Teterboro, did any other corporation other than Pan 
American make overtures that it might be interested in 
- operating Teterboro? 
A Not to my recollection. : asec 


Q Did the Port Authority go to other corporations - 
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asking them whether they would be interested in operating 


Teterboro? 


A I don't recall that we did. 5 


Q If agreement should be disapproved, would the 
Port Authority be receptive or look for another company to 


operate Teterboro in a manner Similarly as Pan American 
3 4 


has proposed. Is 


A If the proposed agreement were disapproved 
é 3 
I think the Port Authority would entertain any proposals 


that anybody would make in respect to such an operation as 


a ee 


a part of the normal course of doing business. I) can't 


“answer the question as to whether or not we would agressiyely. 
go out and seek others. I just don't know that. | 


| 
Q Am I correct that there was no competitive or 


| 
open bidding for the type of proposal that Pan American js_io 
| 


proposing here? 


eed | 
A That is correct. | : > 
| 


MR. ROSENTHAL; Section 10(c) which to-my 


reading gives the Port Authority veto power over any agree- 


: i 5 | 
ment for use or occupancy by others than Pan American at 
ge ot 
Teterboro. : ; men as “amet Geis 


_My-question is this: Has the Port Authority 
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established standards which it might use in granting or 
not granting approval or will it publish standards? 

MR, MULHERN: Mr. Examiner, I object to the 
question. The agreement is before the Board, the :text of 
the agreement speaks for itself, and the agreement makes 
no reference to standards. There is no reference to 

_standards in the information response. , 

The witness is not a lawyer. I object to the 
1 ine of questioning. I don't believe it is proper cross 
examination. I don't think that the witness is qualified 
to eitecnret the Rereeront as 2a eae document. 

MR. ROSENTHAL: I am not asking the witness to 
interpret the document. | I am only asking whether he knows 
whether ene Port Authority has set up any standards. 

EXAMINER WISER: Have already? 


- 


* MR. ROSENTHAL; Have already or are contemplating 


doing so. 


EXAMINER WISER: Do you understand the question, 


Mr. Wiley? | 2261 


-. THE WITNESS: Yes, I do, Mr. Examiner. 


EXAMINER WISER: You may answer. The objection 
is overruled. 
THE WITNESS: Just a moment, sir, if I may. 


EXAMINER WISER: Surely. 
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have 


THE WITNESS: I know of‘no standards that 


been set up nor of any proposal at the moment to establish 


standards. Seas ES ees: 


BY MR. ROSENTHAL: 


Q Do you know whether Port Authority's enabling 


act set such standards or gave them guidance? 
MR. MULHERN: Mr. Examiner, I do object. 
EXAMINER WISER: Sustained. 
BY MR. ROSENTHAL: 
Q Mr. Wiley, this agreement ms numerous clauses that 
Pan American piaanl waeios enceminianeatts or unduly discrimina- 
tory practices. Is it the policy of the Port Authority 
that if this agreement is approved and during the pendency 


of: the continuation of operations under the agreement that 


the Port Authority will vigorously enforce those BORE 


with whatever means are RISE 


A I take it for granted that *%in: entering into an 
agreement that has provisions worked out between two eerie 
that each will do its best to live up to the provisions of si 


that agreement. If that is so ere rece in the agreement, 
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yes, we will do that. 


Q Mr. Wiley, does the ‘Port Authority. have now or 


does it contemplate establishing standards as to what 
- . . 
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constitutes unjust Gacrtintnation and anti-competitive 
effects? 
MR MULHERN: Mr. Examiner, I object. 
EXAMINER WISER: suseminest 


* oe Ok 
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* KOK 


BY MR. SIMPSON: 

Q On ‘page 6 you say if the agreement is disapproved 
the Port Authority will continue to operate Teterboro 
Airport. Can we eoeunemcier the Port would do the best 
job it could within its ability? 

A Yes. 

Q And back on page 3 you say at the bottom of the 
page, "The sooner Teterboro is utilized to BAe posta 
estent by PAs ene An oS aircraft, the better." 


I assume that statement applies whether Pan 


American makes improvements or whether the Port Authority’ 


makes improvements. 


A I would say that's true, yes. 
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Qe... Isn't it true that as early as 1964 Atlantic 
Aviation requested approval from the Port Authority to build 
new hangar space and make other improvements on the poe 

MR. MULHERN: Mr. Eeenen I renew my objection 


I previously made to Mr. Rosenthal's cross examination. 
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This is not proper cross examination of this witness. 


t does 


_ EXAMINER WISER: What part of the direc 
this eonceea 
MR. SIMPSON: Mr. Examiner, there's a great deal 
of statements in PNYA-1 as to the alleged necessity for the 
oa 
improvements that Pan American will be making. I think 
it is very relevant whether these improvements can be made 
. in pther ways which don't have the eo that are 
inherent in a major airline ppenecins this airport. I- 
think if there is a possibility’ those improvements could 
be made by ‘someone lene and if Cesce people have | in fact 
made proposals, I think this econ should reflect it, 
because then the public interest could be served without -- 
EXAMINER WISER: All right, the objection is 
overruled. = : ee 
THE WITNESS: May I have the question? 
(Record reac) a ‘ 
THE WITNESS: There were several eee at 


various times over the last several years, I think, from 


some of the tenants on the airport for making improvements 
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in their OREO REE, facilities. These things goon all 
the time when you are operating an airport. Some of them 


come to fruition and some don't. 


So, noulcieey, it is entirely likely. 
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remember the specific circumstances. I think it is entirely 


likely that Atlantic may have made such a proposal. 
‘BY MR. SIMPSON: 
Q Do you recall if those preposals by Atlantic 
included hangar facilities, terminal facilities, lounge 


and so forth? 


A I don’t recall specifically what they included, 


no sir. xk x 
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EXAMINER WISER: 


BY BR. STEEGE: 


* KK 
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* * * 


Q Mr. Wiley, you indicated that if the agreement 
wi were disapproved by the Bo _ 


continue to operate the airport. Has the Port Authority made 
any decision as to what facilities or construction would be 
undertaken at Teterboro in that eventuality? 


A No, we have not, 
IED ES PTD 


nd you have made no commitment that any would be 


undertaken? You do not make any commitment here? 


No. 
ad 


MR, STEEGE: Thank you. 


That is all I have, Mr. Examiner. 
* ke Ok 
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xe * 


| 
| 

BY MR. ROSENTHAL: 
Q Just a second 9 Pan Am asked you if there were | 
disapproval of the proposed agreement has the Port Authority 
made a commitment to develop Teterboro's operational facili- 
ties, and I believe you answered that No. | 


A ‘I'm sorry, I read that did we have any specific 
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plans for the: development of it. We have said we will go 


forward with the development of Teterboro if this agreement 
is disapproved. : 
- MR, ROSENTHAL: off thelmecords Mr. Examiner? 
"EXAMINER WISER: Off the record. _ 
- (Discussion off the record.) | 
“EXAMINER WISER: On the record. 
. BY MR, ett 


<Qr Mr. Wiley, are you now in this ‘heari ng making a 


osrritoes by the Port: of New York Authority that it defi- 
nitely will not deveion the fixed Sane operation facilities 
‘under general aviation perrices at Teterboro. should the Board 
disapprove the pereanent? i 


A I refer you to Exhibit PAYAGL, page 6, Item n@) 


| 
\ 
l. 
| 
ol 
te 


where it says: '” eof soe ——— Shee 2 x thgahity 
a = . . = : . one ck =| 


mys” ‘the agreement between Pan ‘American, 
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and the Port Authority is not approved by the Civil 


. Aeronautics Board, the Port Authority itself will 
continue coupons TeteEbOro Airport as it has ine 
the past.” 

I make no commitment as to the detailed plans 


thin which Teterboro would be implemented and improved for 


the future at this stage of the game other than what is 
stated in the direct testimony. 


Q And you make no commitment that the Port Authority 
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a * * 


will not pursue any development plan? 


A That's right. 


* ok OK 
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STATEMENT BY PORT AUTHORITY COUNSEL 


* ok x 


The last question related to the cancellation pro- 
visions in the agreements Deteeen the fixed base operators 
presently at Teterboro and the Port Authority. The specific 
question was whether oe not the agreements listed in Attach- 
ments C, D, E and F to eereoee PNYA-I which are therein 


stated to be "terminable by either party on 30 day's written 


notice” are terminable without cause. 


» 


Where. the coe in the Attachment contains that 
language, the agreement is terminable by either party without 


cause. It should be noted, however, that that language “Goes 
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not appear with regard to Atlantic Aviation's lease AT-136 


which is detailed in Attachment C or with regard to Safair"s 


lease AT-201 detailed in Attachment E, or with regard to 


Teterboro School of Aeronautics' lease AT-30 detailed in 


Attachment F. c ae Hie 
: : xk * : 
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W. E. RICHARDS 


SD 
was called as a witness on behalf of Butler Aviation and, 


having been first duly sworn, was examined and testified as 
follows: 


DIRECT EXAMINATION 
a ape REE LIER EEE 


BY MR. SIMPSON: 


Q Mr. Richards, would you state your name jand address 


for the record, if you please. 


A Watson Richards, 1302 Chadwick Road, Welshire, 


Wilmington, Delaware. 


fe) What is your position? 5 
A I am president of Atlantic Aviation Corporation. 

Q Could you describe very briefly what kind ofa 
business Atlantic Aviation is? . 
A It is rather difficult to do. I will try. 
Our business is an aie psane sales and Baleics 


organization operating I think within the whole spectrum 


of general.aviation from running flights schools to market-~ 


SSSR, 
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ing and servicing corporate jets. We have 14 bases. We havd 


representation overseas. We are also in Canada. We employ 
about 1150 people. We do in excess of $50 million worth of 
business. 

We operate two Piper distributorships under sub- 
sidiary ar, They have two Beachcraft distributorships. 


We market the Hawker Siddeley and Gulfstream airplanes in 
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addition to providing service to all of these types of 
airplanes plus, other types of airplanes with which we com- 
pete. 
We also operate our own finance company, and that, 

in brief, sums up our organization. 

Q Is it one of the biggest, if not the biggest, 
of the general aviation service companies? 

A It depends on what measuring stick you use. I 
like eS think = are the biggest in total volume of sales. 

Q How long has Atlantic Aviation been on Teterboro? 

A Twenty-two years Soneniens 

Q ; How long have you personally been in the general 
aviation service business? 


A Twenty-three years. 


Q Have you had discussions with Pan American con- 


cerning the operation of a new fixed-base operation facility 


at Teterboro? 
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Yes, I have. 


| 
Q Could you describe briefly those negotiations? 


: ! | 
A In effect, they were not negotiations. They were 


in essence discussions. We met with the Pan American people 
on a number of occasions, the last I believe mater be dated 
back six or eight months. At these meetings we, Atlantic, 
indicated a desire to have a new facility on Teterboro, 


something that would service the modern airplane and provide 
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us with a type of facility that we think we want to have. 

We also presented to them a rendering of a type of 
facility we could see ultimatety would be the type we would 
need to do the job we wanted to do. That toa great extent 


was the meat of the discussions. 
| 


Q During those discussions were you at any time shown 

the charges which are set forth in the TAMS report? 
A No, we did not get down to discussing rates, prices, 
rentals; nothing of that nature. 
Q Could you pay the charges that are shown in the 
TAMS report anal operate on a sound economic basis? 
MR. ooenes Objection. Mr. Examiner, this is not 
_ rebuttal to anything. 


EXAMINER WISER: What does this rebut? 


THE WITNESS: You have asked for my reply? 


EXAMINER WISER:.. No, I am asking counsel. 
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In other words, we reduced our evidence to written 
form. Of course, this coming in after the rebuttal can only 
amount to constituting surrebuttal, that is, rebuttal to 
a rebuttal exhibit. 

MR. SIMPSON: Mr. Examiner, I think that what has 
occurred here is it is very obvious that Mr. Richards -- 

EXAMINER WISER: I beg your pardon? 

MR.' SIMPSON: I am trying to answer you, sir. 


Mr. Richards has previously tried to maintain a 
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position of neutrality. In this letter he stated that he hag 
no objection to Pan American taking over the airport and 
his opinions have changed andiene wants now to eens his 
opinions fully and frankly. It is in rebuttal to PA-R-7. 

I think we ought to get on the record exactly what 
his position is on this situation. 

You! recall that we objected to PA-R-7 as being 
hearsay and not expressing Mr. Richards' true views, that 
we should have an opportunity to have him here, and he is 
here today to express what his true views are. 

MR. SCHOTT: Mr. Examiner, there is nothing in 


PA-R-7 that deals with the question of rates, charges, 


* P&L, the airport as a fixed-base operation. These were 


Mr. Richards' views, that he had no objection to Pan Americar. 


If he has changed those views, perhaps that is a proper 
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question, although I doubt that. Certainly we do not have 


to get into the economics of a fixed-base operation that 
has not even yet begun to be negotiated as this witness 


testified. 


MR. SIMPSON: If you will look at PA-R-7, page 2, 


you will see that.that letter states in the first paragraph, 


"I have failed to recognize anything in Pan American's 
actions thus far to cause me to feel uneasy about our future 
as a tenant of Pan American on Teterboro Airport." 


This question goes directly to that point, as to 
| = 
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whether or not he is uneasy at this time in view of the 
fact that he has just discovered what the proposed charges 
are. All of the questioning directly to that point. 
MR. SCHOTT: I should ada, of course,| that Pan 
American has not adopted the charges in the TAMS report 
as the record makes clear. 
EXAMINER WISER: He can state that he has changed 
his mind and that he is now uneasy, but as far as getting 
in the economics of the thing through oral Sescimonon I 
don't think we should do it, because from experience we have 
found we need to do this through written studies and so 
forth. a 
So, you can bring out any change he has had in his 


feelings on this. 


Proceed. 


MR. SIMPSON: Mz. Examiner, I would like to make 


witness until the last minute, hecause of putting this iette 


it quite clear’ that it was impossible for us to get this | 


in as a rebuttal exhibit which we objected to and which was 
admitted over our objection. =o 

One of the critical things in this case is this 
question whether the proposal that Pan American has released 
to the public can in fact be operated. 

EXAMINER WISER: You have had that since February. 

MR. ‘SIMPSON: It was impossible for us to get this 
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witness until this time. 

EXAMINER WISER: You never asked me for any subpoenh 
of him or anything. 

Just proceed along the lines I have indicated. 

MR. SIMPSON: I might add at this time -- 

EXAMINER WISER: Do you have a request for relief? 
If you have a request for relief, propound it, an will 
consider it. | 

BY MR. SIMPSON: 

Q Mr. Richards, is there anything at this time which 

makes you feel uneasy about your future as a tenant of 
Pan American on the Teterboro Airport? 


A Yes. 
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Q Would you state what it is, please. 


A For the first time, today, I had the opportunity 


of reviewing a report prepared by an engineering-architectural 


| 
firm engaged by I believe Pan American, which disclosed 


certain incomes which they must realize from the operation 


of Teterboro,’ and I observed the amount of dollars 


lthat they 


are asking for for the type of facility I have in mind. 


Tt frightens me. It concerns me that I would oper 
facility of that type paying those charges togethe 
the other operating expenses incidental thereto. 
is extremely high. 


Q -Do you féel that you could operate a fac 
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those charges and do so on a sound basis? 


N 


A I doubt it. 


ate a 

| 

r with all 
t feel it 


lity with 


Q Do you believe that there is enough business to 


support two full fixed-base operators on the airport, plus. 


the other three hangar facilities? 


MR. SCHOTT: . Objection, Mr. Examiner. 


MR. SIMPSON: This goes again to the question why 


he is uneasy and directly related to this letter. 


MR. SCHOTT: I think it is not established that 


this is a change in circumstance since any discussions Mr. 


Richards may have had with Pan American. | 


EXAMINER WISER: I think you do have to! 


go to chat 
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‘-point, Mr. Simpson. Sustained. 


You ican bring out anything that has changed so as 


to cause him to change his feelings. 


BY MR. SIMPSON: 

Q When you wrote the letter dated December 8, 1957, 
did you contemplate that it would be possible to operate two 
fixed-base operations, plus the use of the three hangar 
facilities and do so on a sound economic basis? 
aR ae: | 

Q Do you think that that could in fact be done? 

A Not for several years. 

Q Have you ever been in negotiations on any airport 


’ 


where you have not had a chance to negotiate fees and chargesP 
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A No, sir. 

Q Were you aware that there was possibility of a 
charge of 8-cents a galiton on fuel at the time you wrote 
this letter? 

A No, sir. 

Q What do you in fact pay for fuel at the on 
time on Teterboro? 

A We are paying 4-cents a gallon. I believe I am 
correct, 4-cents. 

Q And the distributor pays 2, I believe? 


A The supplier is billed 2-cents, a total of 6. 
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Q How does this compare with the fuel rates on other 


airports? 
A To the best of my knowledge, we are paying 2-cents 


| 
zt all of our other locations, and truthfully I can't tell 


you whether there is a charge to the supplier. If there is, 


| 
I.am not aware of it. 
Q What would be the effect of an 8-cent charge per 


gallon for fuel at Teterboro? 


A I think it is extremely high. I think it would 
prevent the operator from paying, affording the type of 
nomen we like to give, which comes out of profits. 

Q Were you previously aware that Pan American intend¢ 
to eliminate local flying from the airport? 


MR. SCHOTT: Mr. Examiner, I object. We are far 
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beyond any proper rebuttal. 
MR. SIMPSON: This goes directly to the! question 
of the items which lead him to feel uneasy, Mr. Examiner, 
the restrictions on local flying and so forth are also part 
of this picture. 


EXAMINER WISER: Overruled. | 


MR. SCHOTT: Mr. Examiner, those were recommenda- 
| 

tions. None of these were decisions by Pan American you 

A | 

understand. 


EXAMINER WISER: Let's have the question read. 
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(The! Reporter read the pending question.) 
EXAMINER WISER: Rephrase your question. 
BY MR. SIMPSON: 


Q Were you aware at the time you wrote your letter 


that there is a proposal to limit local flying at the 


Teterboro Airport? 

A I find it a rather difficult question to answer in 
view of the fact that I don't know the definition as it is 
used here for local flying. 

9 Let's say that it has been established in this 
record that what Pan American has in mind is a takeoff from 
Teterboro, a landing at the same airport without going 20 
miles beyond the radi-- a radius of 20 miles outside of 
Teterboro. 


A It would appear to me that would be a detriment 
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to the service business of an operator in view of the fact 
that many airplanes are taken for short test hops for 
calibration of airborne electronics. 
Furthermore, I don't know how it could be policed. 
Q Were you aware at the time you wrote this letter 
that one of the rules which would go into effect on Pan 
American's taking over the airport would be as follows, and 


I am quoting -- 


EXAMINER WISER: What are you quoting from? 

MR. SIMPSON: This is Exhibit E of the proposed 
agreement between Pan American and the Port mucho sie, Rule 
No. 20, that is. 


BY MR. SIMPSON: 


- 


| 
Q "No aircraft shall land, takeoff or taxi at the 
| 


airport with a student pilot at the controls without the 
| 
permission of the airport operator." 


A I was not aware of that. 


Q What is your position on that at this time? 


A Well, we are back to descriptions again. I would 
assume in this case that Pan American 9 a person that 
does not have a pilot's license other than a student license. 
Not being an airport operator as such, I cannot express an 
honest opinion as to how that would be a detriment to the 
airport. 


I wish to point out, if I may, if I don't deviate 
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too far from the subject, that we operate a Beachcraft 


distributorship on Teterboro, and we sell many, Many single- 


engine airplanes, and I would hate to see the type of opera- 
| 


tion that we operate there hampered, although we do not" 
run a flight school. 


I would like to see us have the privilege of con- 


tinuing to operate our single-engine marketing activities 


as we always have. 
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Q Getting back to the fueling question, do all of Sie 
airplanes which have landed at Teterboro take on fuel? 

A I can only speak far those that come to our 
facility, and the answer is aon 

Q Based on the factors you have testified to, have 
you in fact changed your opinion from the letter of December 
8, 19672? Do you think it is necessary to have Pan American 
operating the airport? 

MR. SCHOTT: Objection. It was not so stated 


in the letter. 


EXAMINER WISER: Sustained. Rephrase your 


question. 
BY MR. SIMPSON: 

Q Based on the things you have testified to, have 
you changed your opinion -- the views you expressed in your 
letter of December 8? 

A Yes, based on the charges that I see, I feel that 
I was not fully advised prior to the time I wrote the letter. 

Q Has Atlantic Aviation desired to build new facilities 
at Teterboro for a number of years? 


MR. SCHOTT: Objection. 


EXAMINER WISER: How does this relate ta the letter? 
MR. SIMPSON: This relates to the question whether 
Pan American is in fact necessary, or wheter there are other 


. 
ways that general aviation facilities can be provided on 
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this airport. | 
I admit that this is a new question, but this is 
a new witness who was not previously available to us, who 
previously refused to testify because of certain| things which 
I think now become clear in the record. 
I think this is an exceptional situation, and we 
should be permitted to present this evidence which in our 
opinion, is absolutely vital to this case. 
EXAMINER WISER: Objection sustained. 
MR. SIMPSON: I would like to make an offer of 
proof at this time, that if Mr. Richards had been nermitted 
to testify, he would have testified that Atlantic Aviation 
‘has made proposals in he past to the Port of New! York Authority 


for the building of general aviation facilities at Teterboro 
| 


Airport, that they are willing to go ahead with such buildings 


and that there would be no difficulty in obtaining financing 
i 


for such facilities. 
EXAMINER WISER: Does that complete the direct? 

. - | 
MR. SIMPSON: I believe so, if I may just review 


my notes a minute. 
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I have one more question. 
BY MR. SIMPSON: 
Q Is a. general aviation service business a high- 
profit margin business, or a low-profit margin business? 


A Low-profit margin. 


2566 
« PAUL S. DOPP 


was cal $ a witness on behalf of Butler Aviation, and 
after having been duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. SIMPSON: 

Q Would you state your name and address for the 
record, if you please? 

A Paul S. Dopp. My Busmees address is 29 Broadway, 
New York, New York. 

Q Are you President of Butler Aviation? 


A Yes, I am. 


Q Are you sponsoring Exhibits BA-1, 313, 318, 402 and 
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Q Are they true and correct to the best of your 
knowledge? 
A Yes, they are. 
| 
Q Mr. Dopp, in Exhibit PA-R-20, there is a suggestion 
that the White Plains Airport in Weauchester County is 


convenient for New York City. Do you have a comment on 


| 
that or some additional information on that point? 


A The comment I think I could make from our direct 


experience at La Guardia, our operations at La Guardia 
Airport, is that a great deal of our operations that we do 
handle at.La Guardia are flights that originate, aircraft 
that are based at White Plains and come to LaGuardia to 


. pick up their passengers or deplane passengers. It is 


in our opini that White Plains as a point 
: | 

| 
New York City is nowhere near as conveni 


Q Does Pan American fly Falcons down from Westchester 
to pick up prospective customors for domonstration flights? 

A I believe they do. We don't generally iog the 
purpose of the trip, but Pan American brings their Falcons 
from White Plains to La Guardia to make quite a number of 


pickups during the course of a year. 


Q Have they on occasion flown a Falcon down from 
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Westchester to pick up Mr. Trippe at La Guardia? 


A Well, Mr. Trippe departs from our facility from 
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time to time. 
Q On Faicon aircraft? 


A Yes. 


Q Does Mr. Trippe base his personal DC-23 at La 


Guardia? 
MR. SCHOTT: Objection, there is no such aircraft. 
BY MR. SIMPSON: 
Q B-23. 
A The B-23 that is owned by Pan Worl Airways has 
been based at our facility at La Guardia for some years 
how. Mr. Trippe uses his airplane, as I understand it, 


quite a bit. 


* * 
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Q Exhibit PA-R-6 refers to conversations between 
you and Pan American. At any time in those conversations 
between you and Pan American, “sn any time in those conver- 
sations, did they tell you the schedule of proposed charges 
that there would be for the Teterboro Airport? 
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A No, we have never had any such discussions. 


Q Based. on your experience in the general aviation 
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business, could you afford to pay the annual rents 
a : 

in TAMS Report? 


| 
| 
A It is clear beyond a shadow of doubt in our minds, 


and I have attempted particularly since I heard the other 


day, the man who prepared this TAMS Report, his statement 


| 
that he had not discussed ‘these projects with any operator, 


I was dismayed when I learned that only at this hearing, 
but I asked our accounting people, and our budgeting people 
to review mnese forecasts, these charges of rents. 
We have also taken the liberty, as I'ms 
have gathered here, we have discussed this with Mr 
Richards in the last few days, and we have talked 


ers like Pacific Airmotive, and I think ji 


‘body is appalled as to the lack of thinkin 


has apparently gone into this. ; 


MR. SCHOTT: Objection, Mr. Examiner. T don't 
think that a few forecasts given by the witness atl this 
state in improper oral testimony, should be permitted. 

EXAMINER WISER: How can you justify that now, 


Mr. Simpson? | 


MR. SIMPSON: Mr. Examiner, I think that one of 
| 
the critical issues in this case is can Pan American really 
| 


put up the kind of facility shown in the TAMS Report and do 
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it on an economic basis, and will it in fact do so. I might 
say that I eerie have had the TAMS Report since it 
was distributed, but, as you know, I know nothing about 
the general aviation business. All my experience has been 
in the airline industry. 

Mr. Eichner, our economic consultant, asked 
Pan American for a set of exhibits, and unfortunately, for 
some reason, he did not get a copy of the TAMS Report with 
those exhibits. I did send a copy of it on to Butler 
Aviation, but Mr. Dopp has been in Germany and San Francisco 
and Florida and other places, and he did not have an 


opportunity to go over this report in detail. 


. at wasn't untj] Mr. Prokosch got on the witness. 
stand a that he had not contacted any of the fixe 


thase operators, had made no study to determine whether 
eperators could, in fact, pa charges, that he 


realized the implications of these things. 

Now, this has been a case which has proceeded 
extremely rapidly. We simply have not had the time to 
develop this. We would like the opportunity to put this 
in. 


This case has been expedited beyond that of any 


case I have ever been in. Under these unusual circumstances 
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we would like to put this testimony in. 


| 
SER - Since you have made that speech, 
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5 | 
I will say that I don't think it has been expedited beyond 
Tan 


any case you have been in, and I think you have had plenty 
| 


. | 

of time. t was given to you Februa so far as I 
. | 

know, which was the exhibit exchange date and ou h 


really given no excuse for waiting until this date and—nét 


even trying to reduce it to written form | 


It is just a gross violation of our gnound rules. 
You should know better. You should try to protect our 
procedural processes. You, as a lawyer, should be on the 


job a little better on that than you have been. It is 


entirely too late to bring it in orally at this time. 
| : 
MR. SIMPSON: I would like to make it clear that 
Mr. Dopp was not aware of this until -- | 
EXAMINER WISER: You were though? 
| MR. SIMPSON: I was not aware that this problem 


existed. As I say, I don't know anything about the general 


E ; 2 | 
aviation business. The first time that I knew there was 


this problem was when Mr. Dopp called it to my attention 
at the time that Mr. Prokosch was on the witness |stand. 


That is the first time. 


| 
| 
I think this is an unusual circumstance. This 
| 
| 
| 
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case has moved very rapidly. I think this is vital 
evidence. 
EXAMINER WISER: I think it has moved slowly. You, 


for example, asked me to set up a procedural date in which 
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you would have time for rebuttal exhibits structured on 

Pan American's information, and I don't see any of them 

there. This is the type of thing that you should have done. 
You prevailed upon me to change the procedural 

schedule to give you time to present exhibits based on 

this, and this is the type of thing you should have prepared 


on February 28th. 


MR. SIMPSON: The fact is, Mr. Examiner, I was 


completely unaware of this and Mr. Dopp was completely 
unaware of it, because he has been out of the city most 
of this time. 

He was arare of it until Mr. Prokosch got on 
the stand. 

EXAMINER WISER: I think we have spent enough 
time on it. You haven't made a showing that would justify 
doing it orally at this late stage. 

The objection is sustained. 


MR. SIMPSON: I would like to make an offer of 


proof then, if I may, Mr. Examiner. 
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EXAMINER WISER: Proceed. 
MR. SIMPSON: If permitted to testify, 


would have stated that his projections show that) with the 
| 
own in the _T, ort, Butler 
' Aviation, if it were ing one of the fixed base 


jens, would lose approximately a million dollars in the 
first three years of operations, 
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Q Is the general aviation business a high-profit 


margin or a low-profit margin business? 
A The business is extremely competitive., It is best 


o . * 
characterized as an extremely low-profit margin business. 


Q Is it fair to say that sometimes there is no profit 
erence : 


margin? 
Seema ; : | 
i i say Butler Aviation lost| substantial 


monies last year. 
eee reral 


I don't know whether that is -- 


Yes. 


Do all of the aircraft -- by that I mean general 


aviation aircraft -- that land at LaGuardia take on fuel? 


A No, this is not true. 
LaGuardia happens to fall pretty well within our 
national average. We, of course, at Butler Aten handle 
about 48 percent as many flights as all the airlines in this 


country put together. Therefore, we handle a great number of 
. | 
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flights in a day. Most of these flights are, of course -- abonpt 
18 percent of these flights are single-engine flights. 

Our national average, that is, the percentage of 
fuelings to total arrivals is pretty well running at this 
time -- which is up from what it was several years ago -- 
up to around 40 percent. At PaGuardsalwe fuel around 40 


percent of the, flights that arrive on our ramp. This varies. 
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As a matter of additional interest, such places 
as Palm Beach over nearer: that is, less busy airports, 
they may range up to 75 or 80 percent of fuelings to total 
arrivals. 
Q Would a fueling average in the are of 960 gations 
per takeoff for turbine, and prop jet aircraft? 
A For takeoff, that is out of the question. That is 
not a proper figure. 
Per fueling, for turbine aircraft, and, of course, 


the character is changing as some of the larger airplanes 


come into the fleet with higher fuel capacities, but 960 gallops 


per takeoff would just be impossible. 

In other words, this takes into the average the 
total number of people that are departing from an airport. Fi 
of all, there is no such thing as 100 percent fuelings. As I 


stated, our average is more like 40 percent. 960 gallons 
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may not -- we would have to do some research on this -- may 


approximate an average fueling. I think it is a little high 
| 


still for a turbine aircraft. 
Q What would be the effect of an 8 cent charge roe 
fuel at Teteckons in your opinion? 
A Well -- 
MR. SCHOTT: Objection. 


EXAMINER WISER: What ground? 


MR. SCHOTT: On the ground that it has no relevance 
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to anything Butler has put in. 
' If it is intended to be rebuttal of Pan American, 

it should have been made sooner. This is nothing that came 
out at the hearing, Mr. Examiner. | 
MR. SIMPSON: Again, Mr. Examiner, this relates to a 


piece of information which Mr. Dopp was not aware of until 


last week, and I think it is important to this case. 
EXAMINER WISER: You have a responsibility to the 
client and to the Board to advise him what is going on. We 
can't. sit here and you say you didn't bother to show it to 
your client. You have a duty here, Mr. Simpson, and we can't 
bail you out of all your failures. If you can't show your 
client the exhibits, it is very unfortunate. You should have, 


certainly. 
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MR. SIMPSON: I certainly did transmit all of the 
Pan American exhibits, including the TAMS report, to Butler 
Aviation. Unfortunately, Mr. Dopp just did not have time 


to review all of these things in detail. This is one detail 


that he previously missed, and it is an important one to 


the case. 

I am asking permission to ask this one question to 
get this in the record. I think we should be more interested 
in getting facts in the record than in preserving the 
purity of the rules of practice, which require the use of 


common sense. 
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EXAMINER WISER: The purpose of those rules is to 
get the facts in, :nd we know from long experience that 
orally is not a satisfactory rule for getting in these 
complicated matters. You know it as well as anyone else. i 

MR. SIMPSON: I agree completely, Mr. Examiner, but 
I think there are proper exemptions. : 

EXAMINER WISER: So, your contention that it is not 
common sense to follow these rules is not acceptable. 

I haven't heard anything that would justify your 
bringing it in now at this late stage. . Why didn't you 


reduce this to exhibit form now and bring it in? 


MR. SIMPSON: Because it is one question that can 
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| 
be answered very simply. This is the normal practice 


in this type of case. 


EXAMINER WISER: I beg your pardon? 


| 
MR. SIMPSON: Because it is normal question to 


ask one or two ‘questions of this type without difficulty. 

EXAMINER WISER: Not of the elaborate ‘type that 
you have been doing. : 

MR. SIMPSON: I don't think that -- 

EXAMINER WISER: It is noe normal practice at all. 

MR. SIMPSON: Almost all of the questions 1 have 
asked today have been directly related to Pan american 
rebuttal exhibits. 

MR. SCHOTT: This certainly isn't. 
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MR. SIMPSON: If you are saying I cannot ask the 

question, I would like to make an offer of proof ah it, if 


| 
I may. 


| 
EXAMINER WISER: Proceed. 
| 
I hope in future cases you will be a little more 


careful to try and get things in in advance. 


If this is so essential to your case, it is 


amazing you didn't think about it before. 


THE WITNESS: I think then, to answer your question -} 


EXAMINER WISER: No, counsel. is going to make an 


offer of proof. | 
| 
| 
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MR. SIMPSON: Yes, I would like to make an offer 


of proof, that if Mr. Dopp had been permitted to answer my 


question, he would have stated that 8 cents is far too high 


a price for the distributor and the retailer to pay, and 
that it would mean raising the price to the general aviation 
user making the price prohibitive. 

THE WITNESS: May I have a short conference, sir? Id 
that permissible? 

EXAMINER WISER: Surely. 

MR. SIMPSON: I would also like the record to show, 
if I may, that it was only last week we learned that Pan 
American had no studies other than the TAMS report and that 
they were intending to rely to a certain extent on that. 


On cross examination it turned out there was no 
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other feasibility study made. These questions arise partly 
as a result of that. 

I have no further direct examination, 
Mr. Examiner. 

EXAMINER WISER: I wonder about the accuracy of 
your statement.; It seems to me the studies were all put 
in on February 124, 1968, and that you have had the full 
facts since then. That is my understanding of the posture, 
Mr. Simpson. 


MR. SIMPSON: But Mr. Prokosch testified that he 
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had not checked to see whether any of these Nese cone pay 
these fees and charges, hadn't checked on any of these things, 
‘and it turned out in cross examining Mr. Bilzi that they 
| 
made no other feasibility studies other than the TAMS 
report. 
The exhibits indicate that they are not really 
sure they are going to adopt the TAMS report. Now we find 
“there is nothing alae but the TAMS report. I think the 


situation changes as a result of the testimony. 


EXAMINER WISER: I haven't noted any situation 


~ | 
change, because we were discussing that as far back as the 


prehearing conference. 
| 
On page 7 of the conference report, paragraph 3, I 

z | 


note they stated they would respond by submitting the feasibillit 


study as well as any other forecasts that have been completed. 
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=a ; So on February 14, when they sent in this 
. 
feasibility study and nothing else, you knew that they had 


not completed any other forecast. 
| I question the accuracy of your statement, 
Mr. Simpson. 
MR. SIMPSON: If younwioel give me an opportunity, I 
eroauesnahunone they say -- let's take a look at PA-18. They 


state nothing more than the plans are in general based on 


the TAMS report. "General", 7 think is in there two, or. three 
in Di 


times. 

At another place, I think they say they haven't 
adopted the TAMS report in detail. We assumed, naarettye 
there was some other feasibility study. 

EXAMINER WISER: I don't think you could justify 
that in view of page 7, that they would put in any that they 
had. ) 

MR. SIMPSON: We still have, of course, outstanding 
the blue book which apparently has something to do with it, 
which I don't know. 

EXAMINER WISER: I think you will have that and be 


able to bring in anything on that you desire. 


Are there any other matters? 


MR. SIMPSON: I have no further direct examination. 
*x** * 
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BY MR. ROSENTHAL: 
Q Have you been told persona by a representative 
of any corporation that that corporation is interested in 
making substantial developments at Teterboro? 
MR. SCHOTT: Objection. It is not relevant to 
anythin, 


! 
EXANiNER WiSER: What is: this eseut, M-. Resenvae)? 


’ 


MR. ROSENTHAL: Cne Tact the Beard mezy want to 
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‘consider in its decisica is whether there are otrer 
possible entrants into the operstion of Teterboro anc/o- 
Republic. 
MR. SCHOTT: Thar issv2 isn't hefore tine board. 


The question before the Board is whether or not |to approve 


these agreements. Further, it is not cross examination 
| 


EXAMINER WISER: You may answer. 


addressed to any of Mr. Dopp's testimony or exhidits. 
oe | 
| 
| 


THE WITNESS: I have had -- 
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EXAMINER WISER: The answer is first "yes" or — 
"no", and then you may explain. 
THE WITNESS: I'm sorry. Perhaps I had better 
have the question. i 
EXAMINER WISER: The question will be 
(Record read.) 
THE WITNESS: The answer is yes. 
of years or as long -- 
EXAMINER WISER: First, give the name and then 
proceed. 
THE WITNESS: Well, I -- | 
MR. SIMPSON: I think he should be able to answer 
the pueeciontitin his own words. 
EXAMINER WISER: He can answer in his bun way. I 


think he should give the name and then proceed. Certainly 
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it isn’t going to be secret. 


MR. SIMPSON: I think he should be able to go 


ahead and answer it. 


EXAMINER WISER: Give the name and then answer 


THE WITNESS: I had discussions as long ago as 
several years with Shell Oil Company. This, of course, is 
why I hesitate to mention names, because Shell Oil Company, 
as other companies with whom I have had discussions in-the 
past, are major suppliers of Pan World Airways. I have had 
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discussions with Shell, with other fixed base operators, 
such as Newark Air Service, that have been interested for 
a great many years in considering on a sound basis, invest- 
ments or plants somewhat similar to those that have been 
proposed by Pan World Airways. 
BY MR. ROSENTHAL: 
Q Does that complete your answer? 
A I think so. | 
Q Is Butler Aviation capable of making a 10 to 30 
million dollar capital investment in Teterboro? 
MR.| SCHOTT: Mr. Examiner, I must object again. 
I really don't know what this has to do with any issue in 
the case, whether they are or aren't. 


EXAMINER WISER: What's the difference if they 
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are or not? I think you have got to get a question before 
that, before you ask this question. In other one "x" 
millionaire might be able to put the $30 million in, but 
you've got to show some pertinency, does he want to do 
it? - | | | 


BY MR. ROSENTHAL: 


Q Assuming Butler Aivation had the financing, 


| 
“would Butler Aviation be interested in developing Teterboro 


Airport on a subst4ntial basis? 
| 
A I think the answer is yes. We are not prepared 


to make the type of investment or on the basis that Pan 
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American is proposing here. We don't believe it is feasible. 
| 


We are willing on a sound basis, as I think there are 


others in the industry, that are willing to make sound 


investments to provide additional facilities at Teterboro 
Airport. | 
“| 
Butler is among them. It is my opinion = it is 
our opinion that the economics will not support the type 


of investment, e type of facility that Pan American has 

i ee 
MR. ROSENTHAL: I have no further BPRS 
MR. SCHOTT: I have some cross, based on the 


nature of Bureau Counsel's cross examination. 


BY MR. SCHOTT: 
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Q Do you know whether Shell Oil or any other fixed 


base operators have attempted to negotiate with the 
Port of New York Authority for the lease of Teterboro 
Airport? 

A Your word "negotiate" -- I have had discussions 


3 or 4 years ago before Pan American even announced, and to1f 


Mr. Cooper, who is in charge of the facilities for the Port 


Authority, that we are interested and other oil companies 
are interested. 

Shell has also made that known so they told me. 

Q Do you know, leaving Butler out, whether anyone 


else has actually proposed to the Port of New York Authority 
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to negotiate a development of the type that has been 
negotiated by Pan American? 

A This, or course, is hearsay. 

Q If you don't know, say so. 

A Other than being sionces over four years ago 
with Mr. Richards at a meeting with Mr. Wiley, when he was 
asking for new leases and new facilities to make improvements 
for Atlantic Aviation in 1964, so in that case, yes. 

Q Was that for a total airport improvement or was 
it improvements to his facility? 

A It was for airport couchesrnt- Pan American is 


not providing total airport development. 
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0 With a terminal building, the runway improvements, 


the hangar buildings? If you don't know, all you have to 


do is say "I don't know." 


A We had better start again. You had better ask 


me a new question, or rephrase the question or have it 
read. 
| 


MR. SCHOTT: Would you read by question?! I think 


if you listen to the question and tend to answer that 

instead of something else, you may remember the question. 
MR. SIMPSON: I think that could be stricken 

from the record, Mr. Examiner. That is uncalled for. 
EXAMINER WISER: Read the question. 


(Record read.) 
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MR. SIMPSON: 
EXAMINER WISER: Do you object? 


MR. SIMPSON: Well, I think the question is not 


EXAMINER WISER: Object to it then. 
MR. SIMPSON: I am objecting to it, Becaese the 

question is not clear. 
EXAMINER WISER: Do you understand the question? 
THE WITNESS: I think I do, but I would really 


like it read over again. 


(Record read.) 
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THE WITNESS: As to a total development as 
proposed by Pan American, the answer is no. I do know 
others who are willing to, though, and have been for some 
years. 
BY MR. SCHOTT: 

Q Has Butler made any such proposal to the Port 
of New York Authority? 

A Butler Aviation has not made a detailed proposal, 
but we indicated our interest some years ago in submitting 
such a proposal, either jointly with others or on cur own 
behalf. ' 


The Port Authority never -- those negotiations 


or discussions were never carried forward. 


xe 
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** * 


Would you turn to Exhibit PA-R-20, page 2, if 
you please? Do you have a comment on the last paragraph of 


that exhibit? 


A The final paragraph covers airports which are 


also covered in my testimony, BA-2. These airports were 

classified in the Tri-state Airport Committee Report Soc 
both Pan American and Butler Aviation have used as a source 
as to the type of airport and the type of facilities which 


they had, ranging from number 1 which is the highest, an 
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all-weather airport with 5,000 foot runways down to number 


6,-which is a landing strip without paved runways , and the 


] 
| 


unpaved strip is usually less than 2,000 feet. | 
. | 


None of the airports listed in this final 
| 


paragraph are the number 1 category. Linden is a number 
| 


3 category, Caldwell Wright is number 3, Totowa-Wayne is 
| 


number 3, Lincoln Park is number 5 category, Towaco is a 
- ¥ | 


number 5 category, Hanover is number 4, Sommerset Hills is 
“ - | 

| 
mis-spelled in PA-r-20, it is Sommerset Hills, which is 


number 5 category, Hadley, number 5, Preston, Number S, 
Red Back, number 5, Christie, because of its 1500 foot 
unpaved runway, would be number 6, Ramapo Valley, number 4, 
and Zahns. Z : 

MR. SIMPSON: We have no further direct, Mr. 
Examiner. I would like at this time to offer in pescences 
the exhibits which Mr. Eichner is sponsoring. 


EXAMINER WISER: Any objections? I hear none, 
| 
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and Exhibits BA-2 through SORT 54, 100, 102, 103 
through 107, 151, 152, 201, 251, 301 through 312, 314 
through 317, 319 through 322, 351 through 353, uo, 403 
through 405 and 501 through 538 are received in evidence. 
(Whereupon, the documents 


marked Exhibits BA-2 thru 5, 


$1 thru 54, 100, 101, 103 
| 
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thru 107, 151, 152, 201, 251, 


301 thru 312, 314 thru 317, 


319 thru 322, 351 thru 353, 


401, 403 thru 405 and 501 


thru 538 were received in 
evidence. ) 
EXAMINER WISER: Is here a request for cross 
examination except by Pan American and Bureau Counsel? 
There being none, you may proceed, Mr. Schott. 
CROSS EXAMINATION 
BY MR. SCHOTT: 

Q Would you turn to page 1 of your written testimony, 
which is Exhibit BA-2. In the last full paragraph on the 
page, beginning, "The research at hand demonstrates..." 
you talk about an area that you refer to as the Port of 
New York Authority, and Nassau County area. That is not 
intended to designate the whole of what the FAA would call a 
the New York hub area, is it? 
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A It is intended to designate the Port of New York 
Authority area which we consider to be the area in this 
case. Because Republic Airport was also in the case we 
would add the words, "and Nassau County area" but, of 


course, Nassau County has no usable public airports. 
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’ I don't think you answered my question. 


EXAMINER WISER: Do you have the question in mind? 
| 
THE WITNESS: Yes, sir. The area in this case 
| 
as we define it is the Port of New York Authority area as 


‘ shown on Exhibit BA-3, page 2. It is not the same as any 


other area which you may have in mind, Mr. Schott 
BY MR. SCHOTT: 
Q It is in fact smaller than the New York 
area as defined by the FAA? yea 
A It does not include airports which may Se listed 
by the FAA as in the hub area, but I have DOOR SOR a 
formal study by the FAA of what is included in their hub 
areas, and I have understood these airports to change 
aoe time to time. ' | 
We now have the entire FAA Exhibit in, so we can 
look and see how broad these areas are. For example, Fort 


Lauderdale is included in the Miami area, and yet I would 


consider that a separate airport operation. 


x * x 
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* OF 


L. JOHN EICHNER 
resumed the stand and, having been previously duly sworn, 
was examined and testified further as follows: 


CROSS-EXAMINATION (Continued) 
BY MR. SCHOTT: 
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Q I was asking you some questions directed to page 
1 of Exhibit BA-2. 
In the bottom paragraph of that =e you refer to 
12 airports in the area of this case. Are those the 12 
airports which you list in Exhibit BA-4? 
Yes, sir. 


And that list is not from the Tri-State Study, is 


No, sir. 

What you have done is taken the Port of New York 
Authority area and added two airports for what you call 
information purposes? 

A Yes, sir. 
Q One of the two airports is the Farmingdale Airport4 


Yes, sir. 
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How far is that from Mid-town Manhattan and -- 
MR. SIMPSON: Could we go off the record? 
EXAMINER WISER: Off the record. 

(Discussion off the record.) 

EXAMINER WISER: On the record. 

{The Reporter read the pending question.) 

THE WITNESS: I believe in one of the exhibits it 


states that it,is approximately the same distance as West- 


chester, and I,don't recall the exact figure offhand, but 
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I believe it was something like -- I would rather not say 
because I believe it is in one of the exhibits. 
BY MR. SCHOTT: 
Q Exhibit PA-1 shows it is 29 air miles from 
town New York? 
A Yes, sir. 


Q You don't have any question about that, do 


A No, sir. 


Q And you have been looking at Exhibit PA-R- 


haven't you? 
A Yes, sir. 


That shows that Westchester is 26 miles fr 


PA-R-20 shows that it is 26 miles from New York. 


Q Does it also show on that same page that Mor istown, 


is 23 miles from New York? 
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| 

It does. 
| 

Q You didn't see fit to include them for information 
| 


purposes on your Exhibit BA-4, did you? | 


A Because they are outside the Port of New York 
Authority area and also because we do not consider that 


corporate aircraft found them as attractive to use as the 
{ 


Teterboro Airport or the LaGuardia Airport which is in this 
| 


case. 
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Q For'the Farmingdale Airport which you included in 


your BA-4. 


A’ The Farmingdale Airport was included because it was 
specifically made part of this case. If it were not made 
part of this case, we would not have included the Farmingdale 
Airport either. 

Q Your written testimony on page 1 refers to the 
Port of New York Authority and Nassau County area. You know, 
don't you, that Farmingdale is not in Nassau but in Suffolk? 

A I know that the airport at Farmingdale is directly 
across the line from Nassau County in Suffolk. 

Q If you had included Suffolk County you would also 
have picked up McCarter Airport, wouldn't you? 

A I believe we would have picked up a number of 
additional airports which aren't as conveniently located as 
Teterboro and! LaGuardia Airport is to Manhattan. 
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* 
BRIEF OF NATIONAL AVIATION TRADES ASSOCIATION 
TO ASSISTANT CHIEF EXAMINER RALPH L. WISER 


INTRODUCTION 


The National Aviation Trades Association (NATA) is 
the largest trade mrsoctetton with respect to numbers of 
members and coverage of the interests in the aviation and 
air transportation industry devoted to the representation 


of commercial interests and operators. Our Association 
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must be clearly distinguished also from associations which 


represent non-commercial pilots and aircraft owners, such 


as the Aircraft Owners and Pilots Association and from com- 


mercial pilots such as represented by the Airline Pilots 

| 
Association. NATA is the only association in this proceed- 
ing representing the thousands of persons engaged in commer- 


cial aviation and air transportation. | 
x KOK | 
| 
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PAN AMERICAN BRIEF | 


Beyond all these answers, it is also relevant 


to note that Atlantic Aviation, which as the fixed base 
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| 
operator at Teterboro would have much more cause for 


concern than Butler if there really were such a 
"conflict", disagreed with this contention. In a 
letter snarply criticizing NATA's petition in this 


case, Mr. Richards, President of Atlantic Aviation, 


wrote as follows:* 


"You know as well as I, Frank, 
that many of our metropolitan airports 
are reaching a point of dangerous 
saturation. We also know that this 
condition was not brought about by the 
doubling, tripling or quadrupling of 
the number of air carrier airplanes. 
It was brought about by the wonderfully 
rapid growth of general aviation. I 
would submit that we who represent 
general aviation should recognize -the 
problems that exist and acknowledge that 
we have contributed to the present situa- 
tion. I am not prompted to attempt to | 
find a solution to the problem by claim+ 
ing that the airlines are trying to run) 
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us out of business or any other argument 
based on emotion. I am confident that 

the airlines recognize, as we do, that 
private aviation and business aviation 

are here to stay, that we have a mutuai 
problem, and the problem must be solved, 
that there are solutions to these problems, 
that these solutions can be found, but only 
if we work together in a group effort to 
find them. 


"I think it's about time that all of 
us in the aviation industry stop cursing 
the darkness and light a few candles." 

(Exhibit PA-R-7) 


¥ Mr. Richards! oral testimony related entirely to the 
financial implications of the forecasts in the TAMS report, 
and in no way detracted from the views quoted in the text. 
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PORT AUTHORITY BRIEF 
The Federal Aviation Agency, in its letter of January 2, 
1968 to John R. Wiley (Amendment No. 1 to the Application 
in Docket No. 19046) stated that 


"The Federal Aviation Administration con- 
siders the development of this Airport 
(Teterboro) to be in a high priority posi- 
tion for Federal assistance." 


AOPA, which opposes approval, states it to be their view 


that 
"The plans of Pan American to improve 
Teterboro Airport are very impressive. 
They go a long way toward insuring ade- 
quate general aviation facilities in the 
greater New York area." 


AOPA, Statement of Position, p. 6 
Butler, the prime opponent of approval, in its Statement 


of Position, at p. 2, asserts 


"* * *Butler does not oppose the expan- 
sion of general aviation facilities at 
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these airports. We agree that there is 
@ need for additional general aviation 
facilities in the New York area and 
therefore agree that these aoe 
should be developed fully." 


The Port Authority shares the view ce these in- 
provements are needed and for the same reasons, viz., the 
relief of congestion at the New York area airports (Ex PNYA-1, 
pp. 3, 4) and to accommodate the increasing general aviation 
traffic (See Ex PNYA-1, Att. B-1). Provision of the facilities 
will result in diversion of general aviation traffic to 


Teterboro (Tr. 58, 116, 255-6) thus relieving congestion. 
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Their development will facilitate the handling of the 
traffic increase. Significant here, particularly in the 
light of the suggestions that the Agreement should be 
disapproved with the hope that the Port Authority or some 
other governmental agency will make the required |improve- 
ments, is the fact that the need is urgent (Interim Report 
_of Aviation Subcommittee, Committee on Commerce, etc. ’ : 
1/23/68, pp. 6, 7). Meeting the need promptly is assured 
under Pan Am operation of the Airport (Ex PNYA-1, pp. 3, 4). 
Pan Am has done the planning, is ready to go forward and 
willing to commit the substantial funds required right now 
without additional expense to the public (Tr. 58-9, 246, 330). 
mr the Agreement is disapproved, the cycle must begin again. 
No commitments, of the kind Pan Am has made, have been made 


“by the Port Authority or anyone else. In fact, the Port Au- 
thority has made no commitment, other than that it will com- 


430 
piete the runway, taxiway and navigational aids improvements 


(Ex PNYA-1, p..6; Tr. 115-6). Pan Am, on the other hand, and 
despite the date fixed for the commencement of the term of the 
Agreement (Sec. 1), is prepared to go ahead immediately with 
preparatory work (Tr. 273, 330-3). Approval of the Agreement 
is, in the opinion of the Port Authority, the best and quickest 
way to full development of the Airport (Tr. 75). 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


PAN AMERICAN WORLD AIRWAYS, INC. 
FARMINGDALE AND TETERBORO AIRPORT OPERATION 


DOCKET 19045 ET AL. 


Pan American) World Airways, Inc., agreement with Fairchild-Hiller 
Corporation and Farmingdale Corporation for operation of Republic Aviation 
Airport will be inconsistent with the public interest and is not approved. 


Pan American World Airways, Inc., agreement with Port of New York 
Authority for operation of Teterboro Airport will not be inconsistent with 
the public interest and is approved, subject to conditions. 


Appearances: 


Elihu Schott and David L. Steege for Pan American World Airways, 

John W. Simpson and William C. Burt for Butler Aviation Company. 

Merrill Armour for National Aviation Trades Association. - 

John S. Yodice and Lawrence F. Anito, Jr.,for Aircraft Owners & 
Pilots Association 

Francis A. Mulhern for The Port of New York Authority. 

Michael Raoul-Duval, John Robson, and Elroy Wolff for Department 
of Transportation. 

Herbert A. Rosenthal for Bureau of Cperating Rights. 


INITIAL DECISION OF RAL: 


Pan American World Airways, Inc., asks approval of its application 


in Docket 19045 with respect to its agreement with Fairchild-Hiller 
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Corporation and Farmingdale Company for the lease and continued operation 


as a public airport of Republic Aviation Airport in Farmingdale, Suffolk 


County, New York, and its application in Docket 19046 with respect to its 
agreement with the Port of New York Authority under which Pan American 
will operate Teterboro Airport at Teterboro, New Jersey. the Aircraft 
Owners and Pilots Association, Butler Aviation Company, National Aviation 
Trades Association, and the Port of New York Authority have been granted 
permission to intervene. Hearing has been held and briefs naee been 


filed. | 


~ | 
At the hearing, Pan American amended its application to include the 


following as a condition of approval: 
"Except in connection with aircraft which it may sell, 
own or operate, or on a casual, infrequent or emergency 


basis, American wil e in the oe n 
service business 2 ublic or Tete orts; 
provided however, that Pan American may provide sack 


services for a period up to 90 days if necessitated by 
failure of persons normally engaged in such activities 
to provide such servicds. Aviation service business 
involves principally the following activities: (1) the 
sale to users of aircraft fuel and lubricants; (2) the 
delivery of fuel into aircraft; (3) aircraft maintenance 
and repair; (4) the sale and installation of avionics; 
(5) the provision of hangar storage and outdoor tie- 
down locations for aircraft (Pan American reserves the 
right also to provide hangar facilities and public tie- 
down services); and (6) the performance of turn-around 
services. 
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The Pan American-Port of New York Authority Agreement on Teterboro 
Airport. Teterboro Airport is located to the west of New York City and 
one mile southwest of Teterboro, New Jersey. It is approximately five 
| 
| 
miles from the George Washington Bridge and the ‘Lincoln Tunnel, and is 
served by a network of superior highways which furnish excellent connections 
| 


to mid-Manhattan. The approximate ground travel time to the Pan 4m Building 
| 


via four alternate routes ranges from 20 to 25 minutes. It is owned and 
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operated by the Port of New York Authority. 


Negotiations concerning Pan American's operation of Teterboro Airport 
commenced with oral discussions in September 1964. Letter agreements on 


various phases of the matter were entered into on July 28, 1965, August 6, 


1965, August 31, 1965, October 11, 1965, and November 15, 1965. Negoti- 


ations continued but! reached an impasse in September 1966. However, 
further discussions were conducted, including the possibility that Pan 
American would be the major tenant rather than the operator of the airport. 
Differences were gradually resolved, and the agreement for Pan American's 
operation now before the Board was executed on September 19, 1967. 

This agreement provides for operation of Teterboro Airport by Pan 
American for a period of thirty years commencing upon completion of either 
the runway 6-24 or 1-19 portion of the runway and taxiway construction 
which is currently under way. Runway 1-19 is expected to be completed 
December 15, 1968, and runway 6-24 is expected to be completed February 15, 
1969. Pan-American will be responsible for the care, maintenance, and 


repair of the airport and facilities and will assume all liabilities for 
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its operation. All existing agreements between the Port Authority and 
sexs of the airport’ will be assigned to Pan American as of the effective 
date of the agreement and Pan American will receive all rentals and fees 
payable to the Port Authority under these agreements and all revenues 
from the operation of the airport. 

The Port Authority is relieved of any further investment cost or 
expense, and is to be paid a fee by Pam American. The agreement includes 
@ statement of the rules and regulations to be in effect as of the commence- 


ment of the term for reasons of safety, health, preservation of property, 
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and for the safe and efficient use of the airport. These rules and regu- 


lations may be modified by the Port Authority with the consent of Pan 


American. The agreement also contains a schedule of charges, for public areas 
at the airport and provides that any charges to be assessed in excess of 
those at other Port Authority airports must be approved by the Board of 
Commissioners of the Port Authority. The operation and use of the airport 

| 
is limited by the agreement to aviation and associated functions and 
specifically excludes scheduled aircraft operations with the exception of 
‘operations within the Port of New York District by helicopters or other 
newly designed aircraft performing like functions. The agrennent requires 


fashion and requires fair, reasonable, and not unjustly discriminatory 


practices. | 
Se) 


Fees to the Port Authority to be paid by Pan American will be 
$320,000 the first year, $448,000 the second year, $576,000 the third year, 
! 
- $600,000 the fourth year, $640,000 the fifth year, and $664 ,640 the 
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remaining twenty-five years. In addition, Pan American will pay an annual 


s 


percentage fee of 10 percent of its airport operator's gross| receipts each 


year in excess of $5,000,000. 
| 
The Port Authority will maintain substantial control over P 


American's operation of the airport. Pan American cannot enter into any 
RGR —E——EEE 
| 


agreement for the use and occupancy of the airport or construct any facili- 
ties without the consent of the Port Authority. | 


Pan American plans to develop Teterboro Airport into a modern attractive 
| 


general aviation airport. Present runways and taxiways are inadequate for 


« | 
future anticipated use, The immediate runway/taxiway improvement program 
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now under construction, at Pan American's expense if the agreement is 


approved, will ‘extend runway 1-19 to 7,000 feet and widen it to 150 feet 


and will extend runway 6-24 to 6,000 feet and widen it to 150 feet. Due to 
its limited use and the contemplated development of the south area of the 
airport, runway 14-32 will be converted to a taxiway. New taxiway construc- 
tion will provide direct access to all runway ends, including a new taxiway 
the full length of and parallel to the extended runway 1-19. Runway light- 
ing will be improved and centerline taxiway lighting will be provided. 

The FAA advises that these improvements and clearance of certain obstruc- 
tions which is Sneindea in the improvement program will result in substantial 
reduction in landing minima. 

Pan American has retained the architectural firm of Tippetts-Abbett- 
McCarthy-Stratton, which has prepared a development plan for Teterboro 
Airport. The plan, referred to herein as the TAMS report, includes 
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improvements requiring total capital cost of approximately $22,500 9,000 and 
envisions the development of the southern pare of tne aixport, containing 
approximately 150 acres, for a centrally located texminal of approximately 
50,000 square feet, two fixed base operator hangars, each containing | 
126,000 square fest and situated on a 15 acre site, 19 corporate hangars, 
each containing 20,060 square feet and situated om a one acre site, and 
public automobile parking, including L00 short-term spaces, 400 hosters 
spaces, and 350 employee spaces. This developmert. plex. includes figures 
for future operations at Teverboro Airport to provide an indication of in- 
come which might be cbtained from lending fses, avistion fueling sales, 
concessions, and other similar sources. The study projects a net operating 


balance (operating income vs. norma? operating and maintenance expenses) of 
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approximately $750,000 for the first year end rising to above $3,000,000 


| 
| 
for the fifth year. | 
| 
| 
The TAMS report envisions a returs_of 12 percent on Par, American's 
investment. However, Pan American adjusts further for items of expense not 


included in that report and estimates a return on investment, of approximately 


8 Ss. . | 

While the term of the agreemert will not begin until late 1968, Pan 
American plans to commence site preparation and some construction work as 
soon as the Board approves the contract. | 


The Pan American-Fairchild Hiller Corporation Agreement on Republic 


Aviation Airport. Republic Aviation Airpors, also called Farmingdale 


Airport, is located to she east of New York City and 1.3 miles east of 
Farmingdale, New York. ‘This airpors is owned by the Faruingdale Company 
2850 
and leased by Fairchild-Hiller, which in turn subleases it tp Flight Safety, 
Inc. , present operator of the airport. A new lease between Farmingdale and 
Fairchild and a sublease to Pan American instead of Flight Safety would sup- 
plant the existing lease and sublease and would provide for Ae American's 
operation of the airport. The term of the agreement is rive yearee with 
five successive five-year options. The lease terminates if the airport is 
sold or leased to a public authority. | 


The agreement provides that Republic would be operated as a public air- 


port in accordance with all applicable laws and regulations dna that Pan 


American shall make the airport and services available on a fair, equal, and 
| 
not unjustly discriminatory basis, subject to such reasonable fees and 
| 
| 
charges 2 and such reasonable rules and regulations as Pan American may law- 
| 


\ 


fully prescribe. 
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Pan American does not have plans for immediate further development of 
facilities at Republic because (1) there is a pending law action against 
Fairchild-Hiller Corporation by the Town of Babylon which might prevent the 
Airport's use and (2) the State of New York may acquire the airport for 
further development. Pan American asserts that it is willing to amend its 
contract and improve and develop facilities if the above two events do not 
occur. 

The applicable law. This proceeding requires consideration of sections 
102, 408, and 414 of the Federal Aviation Act of 1958, as amended; section @ 


of the Sherman Act; and section 7 of the Clayton Act. 
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Section 408(a)(3) makes it unlawful mless approved by order of the 
Board “For any air carrier *** to purchase, lease, or contract to operate 
the properties, or any substantial part thereof, of any person engaged in 
any phase of aeronautics otherwise than as an air carrier." Section 408(b) 
requires the Board, after hearing, to approve such a transaction unless it 
finds that the transaction will not be consistent with the public interest 
or that the conditions of section 408 will not be fulfilled. Section 408(b) 
also contains a proviso that the Board shall not approve such a transaction 


"which would result in creating a monopoly or monopolies and thereby 


restrain competition or jeopardize another air carrier not a party” to the 


transaction. ection 102\yprovides that: 


~. "In the exercise and performance of its powers and duties 
under this Act, the Board shall consider the following, 
among other things, as being in the public interest, and 
in accordance with the public convenience and necessity: 


(a) The encouragement and development of an air 
transportation system properly adapted to the 
present and future needs of the foreign and 
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domestic commerce of the United States, of 
the Postal Service, and of the national 
defense; 


The regulation of air transportation in such 
& manner as to recognize and preserve the in-| 
herent advantages of, assure the highest 
degree of safety in, and foster sound economi¢ 
conditions in, such transportation, and to 
improve the relations between, and coordinate 
transportation by, air carriers; | 


The promotion of adequate, economical, and 
efficient service by air carriers at reasoned e 
charges, without unjust discriminations, undue 
preferences or advantages, or unfair or destruc- 
tive competitive practices; 
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Competition to the extent necessary to assure 
the sound development of an air-transportation 
system properly adapted to the needs of the 
foreign and domestic commerce of the United 
States, of the Postal Service, and of the 
national defense; 


(e) The promotion of safety in air commerce; and 


(f) The promotion, encouragement, and development | 
of civil aeronautics." 


Section 2 of the Sherman Act provides that: 


"Every person who shall monopolize » or attempt to monopolize : 
or combine or conspire with any other person or persons, to 
monopolize any part of the trade or commerce among ‘the 
several states, or with foreign nations, shall be deemed 
guilty of a misdemeanor, and, on conviction thereof, shall 
be punished by fine not exceeding fifty thousand dollars, 
or by imprisonment not exceeding one year, or by both said 
punishments, in the discretion of the court." 


Section 7 of the Clayton Act, as amended in 1950, includes the 


following provision: 


"That no corporation engaged in commerce shall acquire, 
directly or indirectly, the whole or any part of the stock 
or other share capital and no corporation subject tp the 
jurisdiction of the Federal Trade Commission shall acquire 
the whole or any part of the assets of another corporation 
engeged also in commerce, where in any line of commerce in 
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any section of the country, the effect of such acquisition 
may be substantially to lessen competition, or to tend to 
create a monopoly.” 


The section provides that it is not applicable to transactions approved 


by the Board. 


Section 414 of the Federal Aviation Act provides that: 


"Any person affected by any order made under sections 
408, 409, or 412 of this Act shall be, and is hereby, 
relieved from the operations of the ‘antitrust laws', 
as designated in section 1 of the Act entitled 'An 
Act to supplement existing laws against unlewful 
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restraints and monopolies, and for other purposes’, 
approved October 15, 1914, and of all other restraints 
or prohibitions made by, or imposed under, authority 

of law, insofar as may be necessary to enable such 
person to do anything authorized, approved, or required 
_ by such order." 

The effect of this section is to make Board approval carry immunity 
from the antitrust laws insofar as necessary to enable carrying out of the 
transaction authorized by the Board's approval. However, it is well 
settled that the policies of the antitrust laws and their applicability 
to the transaction are among the considerations which the Board must give 
appropriate attention and must be mindful of in reaching its decision on © 
the public interest aspects and that the anticompetitive aspect must be 


2/ 
balanced against the expected benefits. 


Positions of the parties and rule 14 participant. Pan American 


asserts that approval of the agreements would advance the public interest 


because (1) there is need for development of reliever airports in the New 


York Metropolitan area, (2) Pan American's Teterboro development will pro- 
vide a general aviation airport » (3) its Republic proposal will further 
assist in coping with congestion, and (4) Pan American has had extensive 


experience in airport construction and operation. 


439 | 
1/ McLean Trucking Co. v. 321 U.S. 67 (1944); Federal ete 


Commission v. Svenska Amerika Linien, Supreme Court of the United 
States, Nos. 257 and 258, decided March 6, 1968. 
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Pan American contends that there has been no showing that approval 
of the agreements would be contrary to the public interest jand (1) that the 


argument that there is a basic conflict between the airling industry and 


American and general aviation that Teterboro and Republic be developed , 


(2) that any merit in the argument that Pan American as a fixed base 


unfair advantage over other base ioperators has 
been rendered invalid by virtue of Pan American's amendment to its appli- 


cation which will preclude it from engaging in the aviation sexvice by Si, 


ness at either Teterboro or Republic, (3) that the argument that Pan 
neces ~ 


American would have unfair advantages in competing with other airlines is 
answered by the basic terms of the agreements which Suarentce operetion ce 
a eae ‘equal, and not unjustly discriminatory basis, (4) that the argument 
that Pan American would discriminate against light plane tiartic at Teter- 
boro has no merit because although anticipated growth of itinerant traffic 
may require phasing out of local operations (flights which begin and end 
! 

at Teterboro and do not go beyond a 20-mile radius thereof) the feasibility 
report prepared for Pan American forecasts a substantial increase in light 
plane activity. If in fact student operations of the touch and go type 
would ultimately conflict with itinerant operations, Pan American Pelieves 
that it would be desirable to assure capacity for the latter. 

To support its position that the aereenerts do not create a monopoly, 
Pan American eerce that (1) many other airports serve the New York hub 
area and new and improved facilities are being planned, (2) airport entry 
is not susceptible to monopoly because airports are typically created or 
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developed by governmental entities and Pan American could not prevent New 


York State, New Jersey, Connecticut, or the Port of New York Authority 
from future entry into the field. Even if it were assumed for the sake 
of argument that the agreements created a monopoly, Pan American sees no 
restraint of competition or jeopardy to another air carrier. 

Pan American asserts that it would be unwilling to accept a condition 
limiting approval to a shorter term than the terms of the agreements be- 
cause it could not then justify the large investment contemplated which must 
be recouped through rental payments and fees over a long period of time, 
that it could not accept a condition requiring that the airports be made 
available for air carrier operations because it would run counter to the 
basic concepts and purpose of the agreement, and it could not accept an 
approval which would exclude portions of the airports and their functions 
because it would reduce Pan American's revenues to the point that it could 
not undertake the projects contemplated. 

The Port of ‘New York Authority urges approval of the Teterboro agree- 
ment on the grounds that the controlling test is the public interest and tha 
the anticompetitive arguments that Pan American will engage in fixed base 
operations or some other activities inimical to a particular interest or 
interests have become irrelevant in view of Pan American's exclusion of 
fixed base operations by it from the scope of the proceeding. It states 
that it has always regarded Teterboro as a general aviation airport and 
sought to make it one of the country's outstanding general aviation airport 
and, that the agreement with Pan American requires that Teterboro be con- 


timued as a public airport for that purpose under Pan American's operation. 
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It adverts to the plans, under the agreement, for substantial improvements 
to the airport which will involve an investment of 20 to 25 mtnaeion dollars 
by Pan ‘American in the first five years of operation and eee that these 
improvements are needed for the relief of congestion at the New York area 
airports and to accommodate the increasing. general aviation traffic. It 
“sees ne provision of the facilities as resulting in a diversion of general 
aviation traffic to Teterboro and their development as facilitating handling 
rs | 

of the traffic increase. It stresses the urgency of the need and asserts 
‘that meeting it promptly is assured under the agreement. But, it says, 

if the agreement is disapproved, no commitment of the kind Pan American 

has made has been made by the Port Authority or anyone else, except that 

the Port Authority will complete the runway, taxiway, and navigational aids 
improvements. : 

The Port Authority asserts to be irrelevant the attacks al the 

economics of the Pan American plan, such as that the proposed rents, fuel 
revenues,, or landing fees are too high or are higher than those fixed 
elsewhere, pecause the avowed purpose is to make Teterboro the most attractive 
general aviation Serrore and the greatest metropolitan center in the world. 
It views the airport's status as unique, and finds comparisons with the 
past and with situations elsewhere to give no proper basis of comparison. 


The Port Authority believes that the phasing out of "touch and go" 


ee nee Ee 
student flight operations in light aircraft will result as the airport is 


developed further for general aviation regardless of who does it. It con- 


siders it as anit e ent such as that proposed | y. AOPA will 


ever be made and asserts that approval on that basis would be ‘tantamount 
to complete loss of the proposed development. The Port Authority refers 
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to the interim report of the Aviation Subcommittee, Senate Committee on 
Commerce, January 23, 1968, entitled "The National Airport System, "in 
which the tentative conclusions at page 18 find that the national airport 
system must include both adequate airports to serve the commercial air- 
lines and their passengers and adequate and separate airports and runways 
for general aviation! aircraft in metropolitan areas where congestion is 
a serious problem, and that steps should be taken immediately by local 
airport authorities and Federal regulatory agencies to alleviate the con- 
gestion that exists today at major BE Cronowcar airports caused by ex- 
tensive general aviation use and peak-hour scheduling practices of the 
commercial airlines. The Port Authority asserts that the proposed Teter- 
boro contract involves an attempt to take a major step towards resolution 
of the conflict between general aviation and scheduled air carriers in the 
New York Metropolitan Area. 

The Port Authority does not believe that the fact that the operator of 
the airport would be an air carrier is significant in the present situation. 


It points out that the facilities are and will continue to be general 


aviation facilities; that two governmental agencies (Federal Aviation 
| ae 


Administration and the Port Authority) will be e operation 
ee 


Pan American; and that if Pan American undertook any activity at Teterboro 
Te ee 


which any segment of general aviation deemed inimical to its interests, 
a a eed 


there would be avenues of appeal. According to it, Pan American would not 
Neen renee 
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take any such inimical action, because the success or failure of the Teter- 
boro operations is dependent upon the carrier's ability to make those 
facilities as attractive as possible to general aviation and its interest 
as an air carrier in relieving congestion at the other airports will work 


in favor of inducements to general aviation to use Teterboro. The Port 


443 


Authority argues that fears that Pan American at Teterboro may be oriented 


towards the more lucrative portion of general aviation operations would be 
applicable to any operator at Teterboro. The Port Authority| rejects the 
monopoly of New York airports argument of the opposition on the grounds 
that the controls retained by the Port Authority are real enh substantial 
and will be fully exercised, and that in any event the Butler list of air- 
ports in the New York area is too limited and that the list of the Depart- 
ment of Transportation, which adds Westchester County, Morristown and 
MacArthur Airports, shows there is no monopoly. It asserts that to even 
approach a monopoly Pan American would require control of other airports, 
a control it cannot obtain without additional approval of the Board. 

The Department of Transportation appeared under rule l(b) of the 
Board's Rules of Practice, submitted responses to requests for evidence 
which were made by. the parties, and filed a statement on the issues. It 


stresses the fact that New York area air space and airports are highly 
congested and that improved general aviation facilities in the New York 
Metropolitan Area are badly needed to alleviate this congestione It 
observes that if a substantial number of general aviation operations which 


normally use Kennedy, LaGuardia, or Newark Airports were to use Teterboro 


or Republic Airports there would be a reduction in demand at ithe three 
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major airports and a reduction in delay at peak hours. The Department 


| 
sees the availability of Teterboro and Republic for IFR operations pro- 


ducing a net increase in the IFR capacity for the New York terminal area 


and the proposed improvements at Teterboro providing further congestion 
| 


relief. 


The Depart i unds by the private 


sector of the economy for the development of reliever airports should be 
| 


444 
encouraged and makes specific reference to the approximately $20 million 


yhich Pan Anerican plens totauass. In summary, the Department believes 
that Pan American's undertaking to operate the two airports for thirty 
years and its proposal to invest substantial sums of money in their 
improvement will lead to significant reductions in the existing and fore- 
cast congestion at the major New York airports. 

The Bureau of Operating Rights recommends approval of the oreennrs 
subject to the condition agreed to by Pan American to the effect that it 
shall not engage in the aviation service business and also subject to con- 


) 
ditions that (1) the Board shall retain jurisdiction over the proceeding 


and (2) the approval shall be limited to a ten-year period. The Bu-eau 


believes that the development of Teterboro and Republic is in the public 
interest because it will make the airports more attractive for general 
aviation users and will reduce general aviation usage of the three air 
carrier airports. It commends Pan neers proposal to improve Teterboro 
to make it a modern, attractive, and functional site for both locally-based 
and transient operations. It considers Pan American's operation of the 


airports to have no monopolistic or restraint of trade aspects because Pan 
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American could not compete in fixed-base operations. Bureau counsel 
believes that the anti-discriminatory clauses within the agreements would 
prevent any discrimination or unfair practices and that the FAA would be 
able under the Act and its regulations to prevent or curtail any monopo- 
listic or unjustly discriminatory practices which might develop. The 
Bureau asserts that the situation is novel, however, in that such future 
developments as VIOL and STOL operations dictate that a period of experi- 
mentetion should be permitted for ten years to permit the Board and indus- 


try to gain more experience with the situation. It believes that this 


| 
445 | 
period would be sufficient to protect Pan American's investment. | 
cs Butler characterizes itself as eviation's largest line service company. 
It has also expanded its maintenance and avionics capabilities in recent 
years. One of its aviation service facilities is located at LaGuardia. 
Butler contends that a major airline should not be permitted to contrel 
the reliever airports in the New York area when the airlines and panera 
aviation are in a conflict for the use of limited airport space and air 
space. It sees these agreements as permitting Pan American to dominate 
and control access to and the use of the general aviation eirores and 


facilities in the New York area because Pan American has unlimited powers 


to set rates and make leases and issue franchises to operate and to make 
and enforce rules and regulations. These powers are especially dangerous 


: ; | 
in its picture because they are superimposed upon Pan American's already 


Ne 
dominant position in air transportation and its position in the = of 


high performance corporate aircraft. In Butler's opinion the problens 


created by these powers are not eliminated by Pan American's assurance 
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that the airports will be operated as public airports and the sponsor's 


e 


| 
assurances imposed under the FAA and the Federal Airports Act do not 
| 


solve the problem. Pan American's powers are far greater than in the 
usual antitrust case according to Butler. | 

Butler further contends that the agreements create a monopoly and 
restraix. competition in the immediate New York area in violation of section 
408(b) of the Act and the antitrust statutes. It says that Teterboro Air- 
port is the only general aviation airport reasonably accessible te the 
Manhattan area. I% argues that the Manhattan area represents a significant 
market area, the airports available for general aviation in the New York 


area are becoming more limited, and other airports within or immediately 
* | 
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outside the Port of New York Authority area either do not have adequate 


facilities for high-performance aircraft or are too far away to be fully 
aceebrenre (Butler argues that airports for high performance aircraft 
epresent a significant, line of commerce). Butler sees Pan American's 
control at Teterboro as giving it a monopoly over general aviation airports, 
monopolistic power in the sale of high-performance aircraft in the New York 
area, contre]. of the flow of general aviation passengers connecting to the 


airlines, and ability to monopolize and substantially lessen competition 


in fixed-base operations at these airports. 


should not be operated as privabe property. 
Under Butler's approach, the Pan American agreements offer no public 
interest benefits which override the opportunities for predatory practices. 


It points out the Bosrd's duty to decide whether benefits outweigh antitrust 
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violations. It argues that Pan American has made no definite commitment 


to any specific capital improvements at either airport and that Pan 


American has not established that the improvements could be developed on 
@ sound economic basis. It believes that the Port of New York Authority 
will continue to operate Teterboro and improve its facilities if the Pan 

- American agreement is disapproved, and contends that there is no need for 
Pan American {to operate Republic because the New York Metropolitan Transit 
Authority plans to acquire and develop that airport. 

ghe Aircraft Owners and Pilots Association is a non-profit corporation 

of over 140,000 individual aircraft owners and/or pilots. It estimates 
that its members own 80 percent of the approximately 107,000 active civil 
aircraft of the United States. AOPA takes the position that both agree- 


ments are contrary to the public interest, but believes approval of the 
a 
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Teterboro agreement would be justified if it were restricted 


area necessary to accommodate the improvements Pan American contemplates. 
by light aircraft and student operations » that e ghediiles in Pan 
nace Sore ri ae than thosenor sae ciati ai deeerboro) ener 


area or by the pation’ s busiest general aviation sizports, It argues that 
\ i 


all segments of the general aviation community should be accommodated there. 


to the land 


AOPA opposes approval of the agreement with respect to Republic on the ground 

that it would be better to wait for the Metropolitan Commuter Transit Authority, 
| 

to acquire and operate this airport as a general aviation facility as recom- 


a | 
mended in its report to the Governor of New York. AOPA also feels 
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apprehensive about Pan American's entrance into the general aviation 
service industry because none of the present operators can match Pan 
American in economic power. In addition, it does not believe that the 
airline industry should be allowed to control access and use of general 
aviation facilities in view of the conflict between the two industries 
for the use of airport space and air space. | 

The Nasional Aviation Trades Association is the largest trade 
association with respect to numbers of om, and coverage of the 
interests in the aviation and air transportation industry devoted to 

| 

representation of commercial interests and operators. The National 
Aviation Trades Association opposes the agreements on the ground that 
they are unlawful delegations of governmental functions, aie powers, 
and Bowe to regulate airports. It supports Butler's contentions with 


meerece to monopoly and restraint of competition. NATA contends that it 
| 
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is incorsistens with the public interest to force its members to be under 


“a conbrol of an organization whose interests conflict with 
“ Sto members. WNATA also views approval of these agreements with 
alarm because of ibs fear that the decision would constitute a precedent 


opening the deor to similar arrangements and possible abuses throughout. 
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Congestion at New York Metropolitan Area airports and the State's 


the United States. 


plan of action. The Board's order setting this matter for hearing recognized 
the difficult problems of congestion that currently exist at the major air- 
line airports serving the New York Metropolitan Area. 

The major New York airports are among the busiest and most congested 
in the world. Kennedy now has typical peak’ hour delays of 30 to 60 minutes 
which will increase to about two hours by 1970. Delays of one hour are 
forecast for Newark by 1972 and for LaGuardia a year later. 

The Federal Aviation Administration forecast in 1967 that total air- 
craft operations at the New York hub airports would increase from 2,389,100 
in 1965 to 3,753,200 in 1970, 5,463,800 in 1975, and 8,025,500 in 1980. 
This includes scheduled air carrier operations totaling 588,900 in 1965, 


828,500 in 1970, 1,050,700 in 1975, and 1,395,500 in 1980, and general aviation 


operations totaling 1,771,800 in 1965, 2,899,800 in 1970, 4,389,200 in 1975, - 


and 6,606,100 in 1980. A small number of military operations are also fore- 
cast (less than one percent). Approximately 60 percent of the general 
aviation operations are local (to or from a point in the immediate area) and 
4O percent itinerant. 

The Federal Aviation Administration forecast of New York hub air 
traffic made in August 1967 shows the 1965 base year traffic of 11,600,000 


enplaned scheduled air carrier passengers increasing to 21,149,000 in 1970, 


| 
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36,179,000 in 1975, and 61, 048,000 in 1980. During the same period general 


aviation passengers are forecasted to increase from 725,000 in 1965 to 


1,315,000 in 1970, 2,158,000 in 1975 » and 3,421,000 in 1980. Thus, the 


scheduled air carriers transport the overwhelming bulk of travelers. The 
situation in the air is different from that in highway transportation, in 
which the private SEES is utilized by many times the Bone of bus 
| 


travelers . 


: The March 1967 report to the Governor of New York by the Metropolitan 


: Commuter Transportation Authority set forth the problem as follows: 


"The need for a new iSomueceiel aviation airport, or 'jetport', 
and for additional general aviation facilities in the Metro- 

. politan Region is critical. 
The air traffic problem, particularly as it relates to 
existing major airports--John F. Kennedy, LaGuardia and 

' . Newark--is becoming more intolerable daily. Action td 
_ relieve air traffic: congestion is long overdue » both from 
the viewpoint of present and future air operations and 

, the economic development of the region.” 


"Aircraft Movements - 
In the New York Region-- 
--In 1955 there were over 531 thousand aircraft move- 
ments at the region's three major airports 
--By 1965 the number increased to over 855 thousand | 

. »-By 1970 the total] will reach 1,014,000, and, 
=-By 1980 there will be a total of 1,363,000 
.Both commercial AE and general aviation are 

- growing. 
‘General aviation in the nation is growing at an even 
faster rate than commercial aviation. Last year 
more than 95,000 general aviation aircraft flew four 
times as many hours and twice as many miles as the | 
approximately 2,000 aircraft operated by the com- 
“mercial airlines. 

‘By 1970, at the region’ s three major airports, general 
aviation will comprise approximately 37% of total 
movements--by 1980, this will increase to 42%. Tran: 
lating.all aircraft: movements at the three major air 
‘ports into terms of: Instrument Flight Rules (IFR) at, 
peak-hour demand, by 1970 the forecast is for 206 

‘ movements per peak hour, exceeding capacity by 33 
movements; and by 1980, the expected 285 movements 
per peak hour will exceed capacity by 112." 
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"Operational Delays 


The outlook for the future in terms of arrival and 
departure delays is equally grim. At the three major 
airports today, the current delay is from 10 to 20 
minutes. At Kennedy Airport, delays frequently 

reach 30-40 minutes. 

By 1970, the prediction is for a 2 HOUR delay at 

John F. Kennedy Airport, an obviously impossible 
situation.’ 

The report went on to state that 26, 000; ee passengers used the. 
region's three major airport facilities and that’ the figure would reach 
40,000,000 by 1970 and 65,000,000 by 1980. ‘Tt asserted that ‘the region 
must have additional end expanded airport facilities at the earliest possible 
date and that failure to provide these new facilities mouvae mean not only air 
traffic Serase dut a serious impediment to the economic growth, of. the region. 
It concluded ‘that "it is imperative to act now to assure Jena. acquisition 
for these necessary airport facilities." 

Acreport in February 1968 to the Governor from ‘the same boty contains 
a@ recommended comprehensive plan and action program of transportation in- 
provements for the'New York State portion, of the Ie region. The 
program is presentec in two phases. The, first phase is comprised of items 
on which work would be fully committed within five years and completed 
within ten. Cost is estimated at $1.6 billion, to be financed from State 
Transportation Bond issue funds - Local contributions, public authority 
contributions, and’ Federal aid. The second. phase is 3 a longer range program 
to be a logical extension of phase, one -- - costing $1. 3 billion... 

The urgency of stents phase one this year was ‘stressed. eo, the 


Authority. Phase one includes extensive “surface transportation improve- 


ments. It also includes (1) construction of a $100 million spur of the 


LIRR to John F. Kennedy International Airport to permit dependable high 


speed transportation between the airport terminal and Manhattan with con- 
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nections at Jamaica for Brooklyn, Queens, and Long Island points, 


(2) development at Republic Airport of a $25 million air-rail-bus-auto- 
taxi transportation center which "will provide one of the finest examples 
of a modern primary general aviation airport and netenreted transportation 

| 
center in the nation." The Republic project involves land acaui sition, 
improvement of airport Cpeenions and terminal facilities (including 
navigational and traffic control) and multi-modal passenger fapilities > as 
well as improved access to the railroad station from the aizport » additional 
automobile parking space, and improved road access and traffic circulation. 
Excellent rail travel would be available. LIRR express runing time to 
Manhatten will be thirty minutes, (3) a $12 million general aviation field 
‘in Northwest Westchester, (4) a $12 million general aviation oss field 
and transportation center at Spring Valley. | 


The benefits and the opposition to the agreements. The opposition 
of Butler and NATA voiced to the Board in their answers to Pan Anerican's 
applications for approval of the agreements was couched in terns of the in- 
propriety of entry by Pan American into the general aviation business and 
the conflict of interest between Pan American as a major air carrier with 

| 

those of an airport operator, especially at these airports. The former 
aspect has been removed and the opposition now rests solely on the latter 
point. They stress the anticompetitive aspects and allege strong antitrust 


law violations. 2866 | 


| 
The expansion of air carriers into other phases of seronautics by 


means of merger with other enterprises or purchase or less of their assets 
is suspect under section 408 of the Act and can be apprtee only if justi- 
fied by expected benefits that overcome the anticompetitive aspects. A 
question arises as to what competition exists or 205 existed which will be. 


affected by the proposed contracts. 
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The benefits are found in the contribution which Pan American proposes 


to make in developing reliever airports to alleviate congestion in the New 


York Metropolitan Area. 


The TAMS report prepared for Pan American and submitted herein to 
establish the economic feasibility of a large scale improvement of Teterboro, 
contains the following appraisal: 

"IT. DESCRIPTION OF EXISTING FACILITIES 


METROPOLITAN AREA 


The airports currently serving the New York Metropolitan 
Area are indicated in Figure 2. The major air carrier air- 
ports are J.F.K. International, LaGuardia, and Newark, admin- 
istered by the Port of New York Authority. Westchester County 
Airport in White Plains, and MacArthur Field in Suffolk County 
are multi-use airports serving local service air carriers. 
These five airports and Teterboro are the major all-weather 
airports in the Metropolitan Area, and of these, Teterboro 
alone is exclusively a general aviation airport. Virtually 
all of the other airports, except the military airports, are 


inadequately equipped for handling large aircraft and ae 
numbers of aircraft movements. 


Teterboro Airport, which Pan American World Airways 
proposes to operate as a general aviation airport is a 
strategically located facility. Manhattan falls almost 
entirely within a ten mile radius (Fig. 2); a circle with 
a 20 mile radius drawn around Teterboro encompasses all of 
New York City, southern Westchester County, all of Bergen 
and Essex Counties, and major portions of Morris, Passaic 
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and Union Counties. This area contains the administrative 
offices of a large number of business organizations, many 
industrial facilities, and a major portion of the popula- 
tion of the New York Metropolitan Area." 
Teterboro's development will be a significant addition to the steps con- 
templated in the plan of New York State previously set forth. 


The Board's regulation of air transportation generally relies in 


grge measure upon harnessing and directing economic forces which can be 


expected to lead to desired results which will be in the public interest. 
ver airports which will 


453 


serve to absorb some of the pressure of growing numbers of general aviation 


flights in the New York area. 
‘The parties opposing the merger stress the fact that there is a 
dispute between general aviation and certificated air arriers over use of 
limitéd air space and airport space. They argue that a major airline should 
not be permitted to control the reliever airports in the New York area. 
Butler presents much evidence which shows that Pan American hes great 
economic power. It is well known as one of the world's largest air carriers: 
‘It spends $29 million yearly on advertising and is the largest air carrier 
advertiser in the United States, enabling it to obtain advertising at 
cheaper rates per page than does Butler. It sells and services Fan Jet 


Falcons. It has developed good identity and acceptance of its registered 


trademark through many years of advertising in connection with its passen- 
| 
ger service. Pan American is, beyond question, much more powerful as a& 
ON en I A ES ETS 


business force than is any general aviation service company. 


wit is difficult, however, to envision the manner in sich general 
viation would ae hurt by allowing Pan American to operate Teterboro. 


Neither Pan American nor any other eonnieated air carrier will be con- 
ducting operations at Teterboro. Assuming that Pan American, | as one of 


the certificated air carriers, desires to reduce the number 0} tions 


| 


by general aviation aircraft at Kennedy, LaGuardia, and Hewarc, it would 


appear to be in Pan American’ s interest to do its utmost make Teter- 


boro attractive to general aviation so as to bring &5 "possible 
general aviation operations away from the three major airports. 


The very conflict of interest which the opponents a will pro- 
vide a REN aE e to Pan American's development of Teterboro as 


a reliever airport : for the en at the major New York passenger 
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airports. Its investment at Teterboro and the return on that investment 


will perforce be insignificant figures when considered in relation to Pan 
American's income from its system passengers who originate or terminate 


at New York. 
ed 
The opponents contend in effect thet an airport such as Teterboro 


should be operated by a public body such as the Port Authority. Most 


large airports are. However, it must also be observed that itis the pre- 
Valling view ip this country that the private sector should operate busi- 
nesses See feasible, subject to such controls by public bodies as are 
required if economic; forces cannot be depended upon to protect the con- 
sumer. Such a policy is enunciated, for example, in section 2(b)(1) of 


the Department of Transportation Act, which states, in part, that Congress 
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finds that the establishment of the Department is necessary "to facilitate 
the development and improvement of coordinated transportation service 9 ‘to 


‘be provided by private enterprise to the maximum extent feasible." The 


Department of Transportation urges herein the encour obtaining 
investing of funds from the private sector. 


It is a significant step for a public ‘body to turn over to a private 


company the operation and maintenance of an airport such as Teterboro on 


@ 30-year contract. But the Port Authority, which owns che abeport bes, 
ataken this step. The question as to whether it should be Sait carrier or, 


song, other person is not before the Board because there is no assurance that 
some other person will come forth. But if it were to come to such a deci- 


sion the-answer is that there are obvious advantages in having Pan American 
2s th soe not only the economic drive of desire 


for profit in developing Teterboro as a reliever airport but also has the 
Stimulus of its need as an air carrier for the development of such airports 
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to relieve congest: 5 a, and Newark. 


In determining the applicability of the antitrust laws the courts look 


at the monopoly or restraint of trade situation in a relevant product market 
| 


(line of commerce) or submarket and a relevant geographic market or sub- 
market. Butler argues for consideration as product (line of commerce ) 


markets (1) airportsavailable exclusively for general aviation and which 


will accommodate high performance aircraft, (2) general aviation passengers 
from these airports connecting to airline flights, (3) the sale|of high 


i 
performance executive aircraft, and (4) the general aviation service busi- 


ness. As the relevant geographic market it argues for the area| under the 
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jurisdiction of the Port of New ‘York Authority as the area which can 


reasonably serve Manhattan Island as a prime market for business and FN 


executive aircraft activity. 


The strongest of these arguments is that concerning genera aviation 


airports, Teterboro Airport is without question the best and most con= 
veniently located airport devoted solely to general aviation tor general 
aviation travelers to and from Manhattan. The meena of the New York 
Airport market argument looks at the obvious predominance of Teterboro's 
advantages of proximity to Manhattan and its status as the only all- 
weather airport within a 10-mile radius devoted solely to Senecal aviation. 
Pan American argues that there are numerous other airports reasonably near 
and that some are already all-weather airports or that there are plans for 
improvement to that status. It points out that Westchester (WHite Plains) 
Airport, 26 miles from Times Square, handled more itinerant operations 
(136,061) in 1966 than any other airport in the New York Metropolitan Area 
and that it is an all-weather airport. It also refers to MacArthur (Islip) 


Airport, 40 miles from Times Square, which is an all-weather airport that 
: | 
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handled 127,448 itinerant operations in 1966. Again, it shows that Morris- 


town Municipal Airport, 23 miles from Times Square, accommodated 67,883 
itinerant operations in 1966. While not an all-weather airport at this 
time, plans have been made which would bring it into thal; status. The plans 
of the State of New York for development of Spring Valley Airport, 23 miles 
from Times Square, and Republic Airport have been set out herein and, of 


course, large numbers of general aviation aircraft use LaGuardia, Kennedy, 


and Newark. While it is true, 2s Butler wrges, that the other airports 


are not as satisfactory as Teterboro, their availability indicstes that 
there.is not a monopoly in Teterboro Airport with respect to service to 


Menhattan. Moreover, Pan American points out correctly that even if there 


were there would be no restraint of trade or damage to another air carrer. 


The contentions with respect to monopoly of general aviation passe-- 


gers who connect wi i sale of hi erformance 


executive aircraft are very weak. While not conclusive of the question, 


it bears upon the point that. neither an air carrier nor any person engaged 
in the sale of high performance aircraft opposes the application. 
Looking at he passenger situation it is doubtful that this can be 
considered an economically significant market for the purposes of anti- 
trust "examination. | Pan American would be interested only in foreign and 
overseas traffic generated from Teterboro. The record contains no estimate 
of its volume. However, a survey of Carey Bus patrons in October and 
November of 1967, introduced in evidence by Butler as material it subpenaed 
from Pan American, showed only 0.7 percent of passengers arriving at 
aD 
Teterboro by air as destined for J. F. Kennedy International Airport. 
It is true that the TAMS study shows helicopter passengers between 


Teterboro and J. F. Kennedy Airport or the Pan Am Building in mid-Manhatter. s 
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but there is no showing that the Teterboro connecting air traffic to any 
| 


foreign or overseas point served by Pan American will be of sufficient 


volume to constitute an economically significant market. In any event 5 
\ 
the anticompetitive aspect is met by the basic terms of the agreement which 
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_ Guarantees cperetton of the airport on & fair, equal, and not unjustly, 


discriminatory basis and the continuing SCN of the Port Authority 
and the FAA. Other air carriers would Have snpropriste 2 rants to sell ; 
their tickets at Teterboro. 
Turning to high performance aircraft, it is observed thet "Butler 
:7does not sell such aircraft. On the other hand, Atlapt ic eon ae 
ation does sell such aircraft and is located at Teterboro. While its eu 
el testified that the rentals contained in the TANS report ver were +00 


high for Atlantic to make a protit, it ‘has expressedix no fears that. Pan 
American would eee the hi oe aireraft sales ket. 


The argument that Pan American has the’ power to monopolize and 
restrain competition in sale of high’ performance aircraft in ‘the New York 
area, by virtue of the Teterboro agreement assumes that Pen smerican wall, 
“squeeze” out Atlantic Aviation Corporation, which isa a distributor of such 
aircraft, and that Teterboro is so important that no one ease will. be 


able to compete in the New York area. In fact, a ‘Pan fearicen eee now 


SS: / 


for this market with a facility at Westchester. Teterboro is a good 


location,but the record does not show that its control results in control 


of the New York area for sale of aircraft. | 


e amendment_of its 2 ; clude Pan Anerican from 
engaging in the aviation service business at Republic or Teterboro 
——eee——————— 


ectively removes the ossibility of Pan American's mopeponis Ie or 


straining competition in that field. Face 


Viewing the prese 3 j ithout Pan 


American's proposed improvements, it cannot be found that the effectuation 


of the Teterboro seteenenh would reaulh in substantiel lessening ot 
competition. 2 37 3 


Butler contends that approval of an arrangement which would sub- 
stantially lessen competition cannot be approved as in the public interest 
unless it can be shown that the gain expected from the arrangement cannot 


reasonably be expected through other means and cites U.S. v. Third 
ene 


National Bank in Naspyiiie, 88 s.ct. 882, 893 (1968). That case inter- 
LSS 
preted the Bank Merger Act of 1966, which in connection with approvals 


of bank mergers, provides in section 5(B) in part, that 
"In every case, the responsible agency shall take into 
consideration the financial and managerial resources 
and future prospects of the existing and proposed in- 


stitutions, and the convenience and needs of the 
community to be served." 


Interpreting this section the court held that it "insists that before 
a merger injurious to the public interest is approved, a showing be made 
that the gain expected from the merger cannot be expected through other 


‘ 


means." 


The Nashville case rests upon the distinctive wording of the Bank 


Merger Act. In any event, the present proceeding would meet its tests. 
First, there is no substantial anticompetitive effect of the seresment. 


Second, the need for action to aid the congestion is urgent and disapproval 
NR eee 

of the merger would either delay substantially or postpone indefinitely the 
improvements planned by Pan American. 

ed 


NATA presents an argument to the effect that the proposed lea 


unlawful because the Port Authority would illegally de 


— 


menfal and police power functions and illegally surrender the ower to 
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control public airports to a private individual. 


| 
| 
This contention is in a similar category to the contentions at the 


prehearing conference that the hearing should include the trial |of issues 
as to whether the agreement violates certain sections of the Federal 
Aviation Act which are administered by the Federal Aviation Administration. 
It was concluded that the matter of enforcement thereof would be left to 
that agency and not tried herein. It is infeasible in a proceeding such as 
this to examine all possible legal and statutory aspects of a proposal. 


Port Autheri that it has t ower to make 


The Board's decision as to legality in this respect would not be dispositive 


of that issue, These issues are in contrast to antitrust issues. The 


Board's approval would grant immunity and the policies of the antitrust 


statutes are for consideration in reaching a decision on the public interest. 


The Board is asked to deny the application on the ground th at Pan 
: leverage of public funds in- 


vested in Teterboro ($10 ority 3) i) 


the Federal Aviation Administration). However, the Port Authority partici- 
rr 


pated herein as a formal intervener. The FAA is within the Department of 
eT 


Transportation, which participated under rule 14 and submitted. its statement 
of position substantially supporting approval of the agreements. Pan 


American has agreed to pay a minimum rent averaging in excess of $500,000 
rr 


yearly in the first five years and over $650,000 yearly for the remaining 


25 years of the 30-year term. There is no showing that this is not a 
reasonable compensation to the Port se | 


Butler sees it as sinister that at one stage the parties cdnsidered 
an agreement under which Pan American would be the major tenant jat the 


airport rather than its operator, and that the final agreement is for 
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complete operation of the airport. AOPA wants the Board to approve the 


agreement limited to the land needed for the facilities Pan American would 


construct. This would be so different an arrangement from that before the 


Board that approval on this condition would be tantamount to disapproval of 


the agreement. 


The opponents contend, and the record shows, that Pan American has 


made no definite commitment to the specific capital improvements at Teter- 
a 


boro shown in the TAMS report. They show that a "Blue Book" in Pan 
a en 


~#merican's files and introduced in part with Butler's evidence contains a 


forecast which i than that in the TAMS report. They 
ne 
ue that sal 
too high and that the plan is economically infeasible. The President of 
a 
Atlantic Aviation testified that the rent set forth frightens him and he 


doubted that it would be possible to operate a facility with those charges 


on @ sound economic basis. The record does not permit determination of the 


question. The study was prepared by an architectural and engineering firm 


and contains considerable detail. However, the TAMS witness who testified 


SEE eS, 


concerning the report had not made any study to determine whether general 
aviation could pay the fees and Lena LS cee 20 American counters that it 


gas not adopted thei TAMS report in full detail but that it intends to 


develop Teterboro substantially as proposed therein. It has not decided on 
Te rn 


the precise fees but it believes them to be reasonable. It shows them to 


be lower than those at the jetports. 
rn ID 
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While Pan American has not committed itself to this plan in all its 
details, it would appear that the other factors in the situation will 


lead it to carry out; the plan substantially. It has committed itself to 
a ee 


pay annual fees to the Port Authority starting at $320,000 and increasing 
se ens teense SS 


| 
461 
early to $664,000 after the fifth year. This commitment and its own need 


ag.an aig carrier for relief of the congestion at the major airports will 
be very effective forces which can be expected to reinforce its lannounced 
intent to i os a 


3 AOPA is concerned that Pan Porson will restrict the use ¢f Teterboro 
for light aircraft and student operations. The TAMS report forecasts an 
increase in light aircraft movement. Pan American's witness tedtifiea that 
it intends to Bancmmoaate light plane operations other than touch and go 
and local operations. Pan American acknowledges that if total operations 

Ow toa point that local and student operations conflict with itinerant 


operations it believes in the desirability of assuring capacity for the 


latter. It cites the shortage of facilities for itinerant flights and the 


: * availability of smaller and less well equipped airports suitable for practice 


by students. AOPO's feared increases of fees will probably be necessary at 
Teterboro because of the expenss of peeded improvements regardless of who 
q | 
list the 4 ’ 4 
The TAMS report proposed that local movements be phased out by 1971 


and is in line in this respect with the Metropolitan Commter Transportation 
Authority Report of February 1968, which contains a conclusion that a limited 
capacity airport in Suffolk County will ultimately be needed to ‘relieve the 


proposed Republic Airport of future instructional and recreational flight 


activities. 2877 ae 
; The public interest question with res eterboro comes down 


to resolution on an appraisal of ‘the relative importance of a few basic 
eel 
= : 

considerations. Qualms necessarily arise over giving control for thirty 


years of publicly-owned Teterboro to a private firm who must needs operate 


it for profit on its investment. The future may well require decisions 
ee ee 


in which the best interests of the public would be served more by @ partic- 
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ular course of action whereas the most profitable course of action may be 


in another direction and Pan American will be drawn to it in order to obtain 
appropriate return on jis investment. Continued operation by a public body 
might avoid this resting of the future of Teterboro solely on the fees paid 
by general aviation. For example, the Interim Report of the Aviation Sub- 
committee to the Comittee on Comerce, U.S. Senate, Jenusry 23, 1968, 
concluded that the scheduled air carriers should bear some of the cost of 
establishment of reliever airports for general aviation. On the other hand, 
the need for immediate action to develop r i rk 
grea as soon as possible is recognized by all. While the Port Authority 
will continue to operate Teterboro,there is no assurance that it will in- 
prove it as Pan American plans to do. Even if it should, or could get some 
other person to do SO, 8 substantial time to make plans and get started 
would be required. Pan American is prepared to go forward as soon as the 


Board's approval is forthcoming. Considering the urgency of the need and 


public desires by cross action of economic forces and prices. However, 
a fully competitive situation to permit this end is not present here. 
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the fact that the contract contains provisions requiring service on a 


| 2/ It is recognized that resources can be allocated to use as the 


fair, equal, and not! unjustly discriminatory basis to all users, and 
fair, reasonable, and not unjustly aiscriminatory prices for each unit 
or service, it is concluded that the benefits are far greater thansime 
anticompetitive effects and that approval is in the public interest. 
SSRN 
Bureau counsel proposes a ten-year approval because it finds the 
situation novel and believes this will allow an appropriate period of 
experimentation until the Board and the industry has had more experience 


with the matter. Pan American states that it would not accept approval 
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on this basis because it could not then justify the large investment 


which it contemplates. The TAMS plan is based on an amortization period 


of twenty years for all improvements reem 


a@ percentage fee on gross receipts allows an exclusion of amortization on 


| 
a twenty-year life. This is a reasonable average amortization and on this 
eee en 


ane ne een en r 
| 


an eel 


basis Pan American would have recouped only 20 SoSSEEG Gs ES ANE 


— a cleat ee — 


in ten years. The carrier could not be > expected to make the needed s 
SS a 


Stantial investment on that aE basis. ‘Te: is concluded that this aheneee 
- o~ 0 ee 


condition is not justified. 


ae ee | 
aceite . 


Bureau counsel appropriately proposes that the Board retain juris- 
diction. It is also appropriate to include a condition against |use of the 
approval herein as a basis of augmenting Pan American's investment for 
ratemaking or other regulatory purposes. 

A different conclusion is indicated concerning Republic airport. 
The anticompetitive aspect is not offset by any significant advantage. 


Pan American plans to continue operation of the airport but has/ no plans 
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for its development. because of pending litigation and the ses 
acquisition by the State of New York. Pan American states that at would 
be willing to amend the agreement and develop Republic in the event the 
state does. not acquire it. However, the Governor of the state has recom- 
mended acquisition and improvement in his budget message and it | does not 
appear necessary at this time to authorize Pan American's operation in. the 
face of the anticompetitive aspects of adding another ACLenanetorencs 
Pan American's control of airports in the New York area. 
Even if the state does fail to acquire the airport S the circumstances 
would be far different from those surrounding: Teterboro. . Pan American has 


not prepared any study or plan of improvement for Republic such|as the TAMS 
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report prepared for Teterboro. It would have the same problem as anyone 


aie of the substantial time required to make plans and get started. Thus, 
there is no proposal’ here which will result in immediate action towards 
relief of the congestion in the New York area. While Pan American argues 
on brief about a danger of loss of the location to aviation use, it cites 
no evidence to support this claim. It is concluded that approval of the 
Republic agreement as now presented would not be in the public interest. 

Ultimate findings. In the light of the foregoing facts, findings, 
and conclusions and all the record, it is found that: 

1. The agreement between Pan American World Airways, Inc., and the 
Port Authority, subject to a condition against Pan American's engeging 
regularly in the avietion service business except for its sale, ownership, 
and operation of aircraft, will not be inconsistent with the public interest, 


will not result in creating a monopoly or monopolies and thereby restrain 
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competition or jeopardize another air carrier not a party to the acquisi- 
tion, and should be approved. 
2. The agreement between Pan American World Airways, Fairchild- 


Hiller Corporation,! and Farmingdale Company for lease and operation of 


Republic Aviation Corporation Airport will be inconsistent with the public 


interest and should be disapproved. 

3. The Board should ‘retain jurisdiction to impose such further 
conditions as may be found reasonable and should attach the customary 
condition against use of the approval as a basis of augmenting Pan 


American's investment for ratemaking or other regulatory purposes. 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD. 
| WASHINGTON, D. c. 


Issued under delegated authority 


Pan American World Airways, Inc. ak CP hear A : | 
Farmingdale and Teterboro Airport: Docket 19045 Et All. 
Operation ; | 


A full public hearing having been held in the above-entitled pro- 
ceeding and the Examiner, upon consideration of the record, having issued 
an initial decision containing his findings and conclusions, pursuant to 
authority delegated to Hearing Examiners under Rule 27 of the Rules of 

_ Practice in Economic Proceedings, which initial decision is. ‘attached hereto 
“and made part hereof; oH i UES Saat 


~ TT IS ORDERED:. ae ES eee eo 


ola That the noite ‘of Pan American World piers A. Tap: » for |. 
mana of its agreement with Fairchild-Hiller Corporation and Farmingdale 
. Company, for lease and operation of Republic Aviation ae “Docket - 
19045, be and it hereby is denied. Dah as i Sihca wean BEI 


2. That, subject to the conditions soacttted below,. the pplication 
of Pan American World Airways, Inc., for approval of its agreement with 
the Port of New York Authority for operation of Teterboro Airport, Docket 
19046, be and it hereby is approved. 


3. thet the approval is subject to the following conditions: 


(2) Except in contiection with aircraft which it may sell, 
own or operate, or on a casual, infrequent or emer- 
gency basis, Pan American will not engage in the 
aviation service business at Teterboro Airport; | 
provided however, that Pan American may provide such 
services for a period up to 90 days if necessitated 
by failure of persons normally engaged in such 
activities to provide such services. For the 
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purposes of this order, aviation service business 
involves principally the following activities: 
(1) the sale to users of aircraft fuel and lubri- 
cants; (2) the delivery of fuel into aircraft; 
(3)! aireraft maintenance and repair; (4) the sale 
and) installation of avionics; (5) the provision of 
hangar storage and outdoor tie-down locations for 
airereft (Pan American reserves the right also to 
provide hangar facilities and public tie-down 
services); and (6) the performance of turn-around 
services. 


Approval shall not, in any manner, be relied upon 

by Pan American as a basis for augmenting its in- 
vestment for ratemaking or other regulatory purposes; 
nor shall such approval be deemed a determination, 
for ratemaking or other regulatory purposes, of the 
reasonableness of any costs or charges of the trans- 
action. 


4. That jurisdiction over the proceeding is hereby retained for 
the purpose of imposing at any time, with or without hearing, such further 
conditions as may be found just and reasonable. 

5. That this order shall become effective as the final order of the 
Board on the 31st; day after the date of service hereof and the initial 
decision attached hereto unless a petition for discretionary review is 
filed within 25 days after service hereof in accordance with Rule 28 of 
the Rules of Practice in Economic Proceedings (14 CFR 302.28) or the Board 
issues an order to review upon its own initiative. If a petition for 
discretionary review is timely filed or if action to review is taken by 
the Board upon its own initiative, the effectiveness of this order shall 

‘ 


be stayed until further order of the Board. 


pY L. Wiser 
Associate Chief Examiner 
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BUTLER AVIATION 
PETITION FOR DISCRETIONARY REVIEW 


INTRODUCTION . Poe Rate ee Erte hE eens 


THE INITIAL DECISION COMPLETELY IGNORED THE BASIC EVIL IN THE 
TETERBORO AGREEMENT, I.E., PAN AMERICAN'S CONTROL OVER RATES, 
LEASES AND OPERATING RIGHTS, AND RULES AND REGULATIONS. . . .. 


THE INITIAL DECISION ERRS IN FAILING TO FIND THAT THE TETERBORO 

AGREEMENT WOULD CREATE A MONOPOLY AND THEREBY RESTRAIN COMPE- 

TITION.... ° sa 546 4 a 
| 


TETERBORO WAS BUILT WITH PUBLIC FUNDS AND SHOULD NOT BE ise 
FOR PAN AMERICAN'S PRIVATE PROFIT 5 34 


THE INITIAL DECISION ERRS IN IMPLYING, IF NOT FINDING, ar THERE 
WOULD BE NO HARM TO GENERAL AVIATION . ° 


. 


THE INITIAL DECISION ERRED IN FAILING TO DISAPPROVE THE TETERBORO 
- AGREEMEN? BECAUSE PAN AMERICAN FAILED TO SUSTAIN THE BURDEN OF 
PROVING THAT IT WOULD SERVE THE PUBLIC INTEREST BY MAKING SPECIFIC 
CAPITAL IMPROVEMENTS AT TETERBORO . . [ss55 
THE INITIAL DECISION ERRS IN FAILING TO DISAPPROVE THE AGREEMENT 
BECAUSE PAN AMERICAN HAS NOT SUSTAINED THE BURDEN OF DEMONSTRATING 
THAT THE GAIN EXPECTED FROM THE AGREEMENT CANNOT BE EXPECTED 
THROUGH OTHER MEANS... .. . ; ay 


. 


THE INITIAL DECISION ERRS IN FAILING TO FIND THAT THE PORT; AUTHOR- 
ITY IS COMPETENT, WILLING AND FINANCIALLY ABLE TO OPERATE TETERBORO 


THE HARMFUL EFFECTS OF THE AGREEMENT ARE NOT CURED BY PORT 
AUTHORITY OR FAA CONTROL. eh tej ete: dejine) je Je, {041 vel nie)s0\M0s wi elie) ipiacie, nel fell fe 


THE RECORD CONTAINS SERIOUS PROCEDURAL ERRORS ...... 


CERTIFICATE OF SERVICE 
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However, if the Board does approve this agreement, 
it should subject it to the following additional conditions: 

1. PanAm shall not directly or indirectly negotiate, 
grant, renew, mouify, terminate, recommend, or take any 
other action with regard to leases, franchises, or oper- 
ating agreements at Teterboro Airport but shall leave all 
such matters solely to the Port Authority. 

2. PanAm shall not directly or indirectly raise, 
lower, or establish in any manner rates, fares, charges, and 
fees at Teterboro Airport, but shall leave all such matters 
solely to the Port Authority. 

3, PanAm shall not directly or indirectiy make, 
amend, terminate, or take any other action with regard to 
rules and regulations at Teterboro Airport, but shall leave 
@l1l such matters solely to the Port Authority. 

4, PanAm shall not directly or indirectly use its 


control over Teterboro Airport in any manner whatsoever 


to control or influence air passengers to use its scheduled 
airline services as distinguished from those of other car- 
riers. 

5. PanAm shall not directly or indirectly interfere 
with or inhibit in any manner whatsoever any air carrier 
or other person from transporting air passengers between 


the Teterboro Airport on the one hand, and the scheduled 
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‘services of other air carriers at the LaGuardia Airport, 

Kennedy International Airport, or Newark Airport, on the 

other hand. 

6. PanAm shall not restrict or restrain in any 

manner whatsoever, or discriminate against, any class of 
aircraft, aircraft operations, or aircraft operators at 

the Teterboro Airport. . | 
7. Any proposed changes in the existing agreements 

shall be submitted to the Board for prior approval before 

consummation. 
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APPENDIX A 
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FOR IMMEDIATE RELEASE 
AIRLINES URGE PRIORITIES TO EASE CONGESTION CRISIS 
WASHINGTON, D. C.,’ July 23--The airline industry today. cailed 
ea the Federal ENE Administ ration to es tablish a system of priorities at 
. the nation's crowded air terminals asa Sete in solving the air transportation : 


‘congestion crisis. 
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Stuart Tipton, resident Or the Air remnant Association, said 
ina letter to David D. Thomas, acting administrator of the FAA, "the 
priorities, of course, would give precedence to transport eiroraft carrying 
100 passengers, for instance, over thatof a private aircraft carrying a hand- 
ful of persons or less. " Tipton also urged the FAA to take action right 


away to "protect millions of the flying public from massive dislocation, ce- 


lay and hardships at-a very smail cost to the private users of the airspace." 


" The text of the letter: 


- "Your letter of July 17, 1968, underscores the fact that airways 

- and airport facilities are falling behind the demand at some of our larger - 
air terminals. Since your letter, the situation has grown worse and reports 
of last week-end, particularly from the New York area, indicate that delays 
to passengers in that area have reached a crisis level. he 

nat "Since the scheduled air transportation iidustry is charged with 

the responsibility of serving the public, these delays are a matter of enormous 

concern tous. It is unfortunate that the bulk of the delay is being forced upon 

a segment of the public which has little alternative to the delay. Hundreds of 

thousands of passengers use air sransporiation daily and most of them have n 

real choice but to use this form of public transportation, 
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“When a congestion crisis such as the one we now are experi- 
“encing occurs, it is this very public which suffers first‘and suffers longest. 
The usefulness of the air transportation system, therefore, is denied in the 
crisis to those who must depend upon it the most. Only a small segment of 
* the population can afford to own. and operate private aircraft. ; 


"I must, therefore, urge that the government, thr ugh the FAA, 
protect the traveling public by a system of priorities at the more crowded 
terminals. These priorities should be applied whenever the demand for air- 
way or airport capacity equals or exceeds the supply. The priorities, of 
course, would give precedence to transport aircrait carrying 100 passengers 
ee instance, over that of a private aircraft carrying a handful of persons, or 
less, ; : : 
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"Such priorities will not create any hardships for the other users 
of the airspace, for there are roughly 10, 000 airports in the United States, 
of which 3, 000 could be considered useful for regular air commerce. The 
- Scheduled air carriers use only a little more than 500 of these airports; the 
“balance are used only by private aviation. The 500-odd airports used by 
commercial airlines are also used by private aviation, of course. 


? \ ~ 
"Of the airports used by the commercial airlines, only a very few 
have a congestion problem. The priorities, therefore, needed to protect 
the flying public from future hardships would affect only a handful out of 
10,000. Establishing a priority system would be an immediate step taken 
by the FAA to relieve the already serious and growing congestion prodlem. 


y 
i 


"If this were done right away, it would protect millions of the fly- 
ing public from massive dislocation, delay, and hardships at a very small 
. cost to the private users of the airspace. I feel that the FAA as the operator 
of the nation's airway system should put this measure into immediate practice. 
. for the benefit of all users.." ; ix vae ae 
= Pe ae alernpean aes 
eee 
#89 7/23/68 
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APPENDIX B 


INIEWS son THE PORT OF NEW YORK AUTHORIT 


PUBLIC AFFAIRS DEPARTMENT i Warren H. Goodman 
111 Eighth Avenue, New York, N.Y. 10011 “i Public Relations Director | Telephone: 620-7541 


FOR IMMEDIATE RELEASE ° - 

July 12, 1968 

New York, July 12-- The minimum flight fees ‘at Kennedy International, 
LaGuardia and Newark Airports during peak hours will be increased, effective 
August 1, to reduce congestion and delays and enable the airports to provide 


the greatest service to the greatest number of the traveling public, it, was 
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announced today by Austin J. Tobin, Executive Director of The Port of New York 
Authority. 

Mr. Tobin pointed out that aircraft delays at’ the three major airports 
during peak hours now run from 45 minutes to two hours or more and that the 
average delay could grow to two hours within the next two years if current 
trends continue, Such delays in the New York/Newark area affect the entire 
national air transportation system. Hundreds of aircraft throughout the 
United States may be prevented from taking off or have their flight patterns 
affected materially becacse of the inability of the New York complex to 
accommodate additional traffic: 


The Port Apthority announced last November its, plans for the new fee 


. 


structure, to influence general aviation traffic, which does not provide mass. 


transportation service, to transfer operations, whenever possible, away from 
the runways and air traffic control patterns at the three major airports 
during peak pextocs- The plans were not implemented at Se time to provide 
for discussions with, the air taxi indestiy and other generar: aviation 
interests and to give them time to adjust their operations and schedules to 


the revised fee structure. The plan also has been. discussed with the airlines 
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the Federal Aviation Administration and other interested parties. It is 


imperative to institute the Rese hour pce now in order to SELES congestion 


during the remaining period of eae? summer air teakete. 


New peak hour fee schedule 


The minimum take-off fee at present at the three airports is $5. The 
new minimum fee of $25 at Kennedy International, LaGuardia and Newark Airports 


will apply to each aircraft which either lands or takes off during the periods 
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| 
“between 8: 00. A.M. and 10: 00 A.M. Monday through Friday, and from 3:00 P.M.. to 
8:00 P.M, every <3 The increased minimum fee will not apply re Teterboro 
Airport where the fee is $1.50 for aircraft under 2; 500 pounds pnd $2.50 for 
all other aircraft. é 

“The new minimum fee at the major airports will apply i. aircraft 
operating with a peautne configuration of less than 25 passennerer It will 
not apply to helicopters since they operate in patterns which do not contribute 
significantly to air traffic congestion nor do they severeely mace airport 
capacity. 

Air taxi cperators which regularly serve airline connecting Bere 
gers at Kennedy International Airport will be able to obtain Port Authority 
pernits under which they would not be charged the new peak hour | jzate whenever 


their aircraft operate from Kennedy Airport runways not being odes by scheduled 


airlines. 


Purpose of new fee schedule ¥ 


By establishing a minimum take-off fee of $25 during peak periods, 


it is hoped to Corea 


- Small maivece aircraft to cease their use of the three 
commercial airports during peak periods by flying at other 
hours or using alternate general aviation airports ‘in the 
metropolitan area. 

| 
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General aviation operations, such as air taxi, to use 
other general aviation airports, including Teterboro, 
as an alternate for LaGuardia for air passengers with 
Manhattan ortgine ae destinations. : ces hae 
zs Conceal aviation Saeeeeanee such as rics erie to convert 
to operations with VIOL or STOL aircraft, particularly 
to accommodate air passengers connecting with ae 


at the three airports. If present efforts of the to 


develop air traffic control patterns. for VIOL and STOL 
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aircraft, independent of existing runway patterns at 

the three airports, are successful, then the use of these 
types of aircraft may offer. an acceptable alternative for 
such operators if coupled with lower minimum take-off 
fees. 


Many of the general aviation movements are conducted in small aircraft 


carrying very few air passengers, usually between one and four persons. These 
movements occupy air space and runway capacity which could otherwise be 
utilized by much larger commercial aircraft anaes many more air passen- 
gers. 
The Port Authority has received assurances from United States 
commercial airlines operating a majority of the plane movements into and out 
of Kennedy, Newark and LaGuardia eerportechan they do not intend to increase 
their 1968 summer schedules as now published or to shift any of their schedules 
from ‘the off-peak hours of the day to peak periods to which the increased 
minimum fees will apply. These same airlines have stated that cheviico “x 
5 intend to increase schedules during peak periods of the summer of 1969 over 
those in effect during similar peak periods in the summer of 1968. 
Although the separation of general aviation and airline traffic 
during peak operating hours will provide some relief, it will not forestall 
the pressing need for a fourth major airport to serve the area. “Until a 


fourth major airport is developed to accommodate the aviation needs of the 


Port District, the Port Authority must, in the public interest, make every 
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effort to ensure that its limited airport facilities are utilized, improved 
and operated to provide the greatest benefit to the greatest number of persons 


through the efficient operation of mass air.transportation.. .. 


end 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD SERVED SEP 26 (069 
WASHINGTON, D. C. 


PAN AMERICAN WORLD AIRWAYS, INC. 
FARMINGDALE AND TETERBORO AIRPORT 
OPERATION 


DOCKEP 19045, 19046 


. 
eee ee ee = = 


Decided: September 25, 1968 


Review without further proceedings granted with respect to that 
portion of the initial decision relating to approval of ‘the 
agreement between Pan American World Airways, Inc., and [the 
Port of New York Authority for operation of Teterboro Airport 
-. (Docket 19046). 


Pan. American agreement with the Port of New York Authority for 
operation of Teterboro Airport: (Docket 19046), approved 
subject to conditions, and retention of jurisdiction. 


Initial decision shall become effective with respect to that 
portion denying approval of Pan American agreements with 
Fairchild-Hiller Corporation and Farmingdale Company, for 
SSS ae operation of Republic Aviation Airport (Docket 
19045). 


Motion of Butler Aviation Company to reopen the record for tne 
receipt of additional evidence, granted. 


APPEARANCES: Same as in the examiner's initial decision. 
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OPINION 


BY THE BOARD: 
In this proceeding, Pan American World Airways, Ine. (Pan American) 


seeks approval of (1) its application in Docket 19045 with respect to 


its agreement with Fairchild-Hiller Corporation and Farmingdale Company 
for the lease and operation of Republic Aviation Airport in Farmingdale, 
Suffolk County, New York, and (2) its application in Docket 19046 with 
respect to its agreement with the Port of New York Authority (Port 
Authority) under which Pan American will operate Teterboro Airport at 
Teterboro, New Jersey. On May 10, 1968, Associate Chief Examiner 
Ralph L. Wiser issued his initial decision herein in which he denied 
the application with respect to the lease and operation of Republic 
Airport (Docket 19045), and approved, subject to een = the 
application with respect to the agreement with the Port Authority 

for operation of Teterboro Airport (Docket 19046). Petitions for 
discretionary review of the initial decision with respect to the 
approval of the Teterboro agreement have been filed by Butler Aviation 


if The conditions included one introduced by Pan American 


as an amendment to its application precluding the carrier fron 
engaging regularly in the aviation service business at Teterboro, 
except in connection with aircraft it may sell, own or operate. 
Also imposed was an accounting condition, and jurisdiction was 
retained for the purpose of imposing further conditions as may be 
found just and reasonable, 
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3/ 


2/ ; 
Company (Butler), National Aviation praaee Association (NATA), Aircraft 


Owners and Pilots Association (AOPA) and the Bureau of Operating Rights 
(Bureau). Butler anal NATA urge Gisapproval of the on eorye AOPA and : 
the Bureau seek imposition of conditions proposed by them Sani were rejected 
by the examiner. No petitions for review with respect to the examiner's 
denial of approval of the Republic Airport agreement have been filed. 
arenes were filea by Pan American: and the Port eae meee that 
the petitions for review be denied. ‘The Port Authority alternatively 
urges that if review is granted the Board issue a finai order without 
further pnocsedinee in accordance with Rule 28(a).° In addition, Butler 


filed a motion to reopen the record for receipt of additional levidence. 


2] Butler characterizes itself as aviation's largest line service 


company, and one of its aviation service facilities is located at IaGuardia. 

3/ NATA is.a trade association representing the general aviation service 
industry. j 5,0 ; 

4/ AOPA is a non-profit corporation of over 140,000, individual aircraft 
owners and/or pilots, which estimates that its members own 80% of the 
approximately 107,000 active civil aircraft in the United States. 

o/ NATA alternatively proposes conditions to approval. | 

Both Pan American and the Port Authority refer to the! statement 
in the Board's Order E-26190, December 28, 1967, setting this matter down 
for hearing, that because of the effect of this application on! the problem 
of congestion at the New York metropolitan airports, there is substantial 
public interest in résolving the issues as speedily as possible, 

7_/ The proffered evidence consists of Press Releases dated Suly 12 
and July 23, respectively, reflecting the action of the Port Authority in 
increasing minimum landing fees during peak periods at the New! York 
Jetports from $5 to $25,effective August 1, 1968, and the position of ATA 
that scheduled airlines be given priority over private aircraft at congested 
airports. Answers filed by the Bureau, Pan American and the Port Authority 
do not oppose receipt of such evidence into the record. Accor ngly, we 
shall grant Butler's motion. 
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Upon consideration of the matters presented, the Board has determined 
to review the initial decision, without further proceedings, with respect 
to approval of the agreement between Pan American and the Port Authority 
concerning operation of the Teterboro Airport. In view of the extensive 
ageture of the proceedings before the examiner, and the nature of the 
issues raised in the petitions for review, the Board finds that further 
proceedings are not warranted. 

Teterboro is an all-weather general aviation airport located about 
10 miles from midtown Manhattan. It is presently owned and operated 
by the Port Authority. Although there are a number of other all-weather 
airports in the area, Teterboro is the only one devoted exclusively to 
general aviation. Negotiations concerning Pan American's operation 
of the airport commenced in 1964 and culminated in the agreement of 
September 19, 1967. Basically, the agreement provides that Pan American 
shall be responsible for the operation of the airport as a public general 
aviation airport on a non-discriminatory basis for a term of 30 years, 
subject to certain retained control of the Port Authority. 

The examiner found that the contribution Pan American proposes to 
make in developing Teterboro as a reliever airport which would alleviate 
congestion in the New York Metropolitan Area, constituted a substantial 
benefit in the public interest. He also found that the effectuation of 
the Agreement would not result in a monopoly or result in any substantial 
lessening of competition or jeopardizing any other carrier. The examiner 


concluded that considering the urgency of. the need and the fact that the 


contract contains provisions requiring service on a fair, equal, and not 


unjustly discriminatory basis to all users, and fair, reasonable, and not 
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unjustly discriminatory practices for each unit or service, the benefits 


| 
are far greater than any anti-competitive effects, and approval of the 


agreement would be in the public interest. 


m considerati f the record and the contentions of the parties, 
| 
we find + ubstantial agreement with the examiner. We wi 


t ever, add an additi i i er to ensure that the provision 
| 
et the agreement relating tc Port Authority control over excessive increases 


in charges at the airport, will constitute an effec imitati Accord- 


ingly, except as modified herein, and to the extent review is granted herein, 


we adopt as our own the findings and conclusions of the examiner in his 


8/ | 
initial decision which is attached hereto as an serene 
| 


Basically the arguments for disapproval of rboro agreement 


rest on the proposition that the-agreement results in real and sub- 
Sarna 
stantial anti-competitive effects which far outweigh the speculative 
rg SS 


benefit of the agreement arising from Pan American's proposed improvements 
of Teterboro airport, and that the nature ofthe. girpoxt is such that_it 
should be operated by a publi In this connection, it is urged 
that Pan American has made no specific commitment with eats to the 
extent of the investments and improvements to be effectuated at Teterboro; 
and that in any event such improvements would be, and appropriately should 


be, effectuated by the Port Authority in the event of disapproval of the 


Upon ow review of the record we reject these contentions. We find 
¥ | 


agreement. 


that the contribution toward relieving the congestion at the! New York 


8/ As previously indicated,no review petitions were filed with respect 
to thé Republic Airport issues, and the Board has determined’ not to review 
this aspect of the proceeding on its own initiative. Accordingly, we 
express no opinion as to the findings and conclusions of the 
such issues. 
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metropolitan airports which will be provided by Pan American's proposed 
investments in and improvements at Teterboro constitutes a real, direct, 
immediate and substantial benefit; that, subject to the conditions imposed 
herein and the provisions of the agreement providing for public and 
non-discriminatory operation and the continuing control over various aspects 
of the operation by the Port Authority and the FAA, Pan American's private 
operation of the airport as opposed to public operation by the Port Authority 
would not be adverse to the public interest; and that the alleged anti- 
competitive effects of the agreement are speculative, conjectural and 
“unrealistic, and would in any event be effectively precluded by the 


al 


provisions of the agreement providing for fair, equal and not unjustly 
a A EB ASE GSI AS I TED 


discriminatory operation of the airport ccordingly, we find that the 


benefits of the agreement far outweigh any anti-competitive effects that 
may in fact exist. 

The critical problem of congestion at the three major New York 
Metropolitan Airports serving scheduled airline operations (Kennedy, 
IaGuardia and Newark) is detailed in the initial decision, and needs 
no further elaboration. Moreover, it is undisputed, and the record 
shows, that the development of Teterboro Airport will serve to 
attract general aviation ee from these airports, and accordingly, 
will contribute toward the relief of such congestion. The urgency 
of the need ee se relief was noted in the Board's order setting 


2 
this matter down for a hearing, and is fully documented by the record. 


re 9/ Order E-26190, December 28, 1967. 
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Pan American has submitted a detailed plan for the SEITE 


| 
of Teterboro Airport, prepared on its behalf by an architectural firm 
with extensive experience in airport construction work and airport : 


feasibility studies (the so-called TAMS report). This plan proposes. 
end vom | : 
an investment of between 20 to 25 million dollars within the first 

oa | . 


five years of Pan American's operations. While Pan American § tates 


that it has not adopted this development plan in exact detail or 
SSE egress rer anubansertarserensaessenprelt 


with finalit that the proposed fees to be. charged 
have not as ye a or thoroughly studied with respect to 
economic feasibility, it nevertheless represents that the p lan is 


dgscriptive of Pan American's general intention for development. 
! 


We find no basis in this record for conjectwring that Pan! American 


might, contrary to its representations, fail to carry out its |proposats 


for development substantially in the manner set forth in the tA Report. 


Although further studies may be necessary for determination of the econoric 
feasibility of the proposed fees, and the proposals for the constructior. 
of the fixed-base facilities and corporate hangars will necessarily deper:3, 


upon the needs, desires and ability of such tenants to pay the rentai 


O/While the examiner noted that the so-called "Blue Book’ from Pan 
American's files contains an investment forecast which is considerably lower 
than that contained in the TAMS Report, we do not believe that this evidence 
provides any basis for assuming that Pan American will not injgeneral fot!ow 
the TAMS proposals. The "Blue Book” was prepared prior to preparation of the 
TAMS Report,“and an internal Pan American confidential memorandum dated 
November 5, 1965, introduced by Butler, reflects the contemplation that 
the TAMS Report when completed, rather than the "Blue Book", will provide 
the appropriate estimate of Pan American's investment in and financial 
forecast for the operation of Teterboro Airport. 
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cost associated with investment of the nature proposed, we do not 
believe that these uncertainties adversely reflect upon the public 
interest of Pan American's proposal. The fact is that Pan American 


stands ready to make an investment in the neighborhood of $20 million 


to the extent that the development of Teterboro Airport requires such 


an investment. We.ax rsuaded that the public interest would be 


any less served should the ultimate investment turn out to be only 15 
eas aa see ase aOR Ta scares 


rather than $20 million dollars, by réason of the fact that the needs and 
ncn a SS TE a AT Reena 


desires of the users of the airport in accordance with an economically 


a en 
feasible plan, may not require or support an investment of the amount 


pronesed. Moreover, as noted by the examiner, the increasing and sub- 
stantial rental payments by Pan American to the Port Authority, as well 


as Pan American's own need for relief of the congestion at the major 
rn reece 


a 
ngtropolitan airports, will provide a further incentive toward the making 


of such investment as) is required, and as can be supported, by the needs 
of the user public. 

We are also unpersuaded by the argument that the public interest 
requires public rather than private operation of the airport, and 
accordingly that the agreement should be disapproved and: reliance 
placed upon the Port Authority for Teterboro’s development. The Port 
Authority is the public agency which has the. direct responsibility 


for operation of the airport. That agency has determined that the 


public intere n American's private 


development of the airport, based upon its conviction that Pan American 


483 
is qualified to promote and fully develop Teterboro Airport into 
| 
one of the country's outstanding public general aviation airports in 


the shortest interval of time. The Board should not interfere with the 
a 


Port-Authority's judgment as to the appropriate method for operation 


: of the airport, absent a convincing showing that such: method yould be 
a 


detrimental to the public interest. There is nothing in this record 


> 2 = 
that would lead us to the conclusion that this is in fact the CASE, 
eee 


» 


Og_the contrary, as the examiner noted, to require that the Port 


Authority itself undertake the improvement of the airport would 


- inevitably lead to substantial delay. . 


In addition, the Department of Transportation has taken the position 
that, expansion of private investment in airport development will benefit 
the entire aviation community, and the Department notes its policy that 


such private investment should be encouraged wherever possible, A similar 
| 


attitude on the part of Congress is reflected by the Department of 


11/ 
Transportation Act. 


The agreement here in question, quite in contrast to indicating 
any derogation by the Port Authority of its responsibility for the 


protection of the public interest, contains numerous provisions to 
insure that the airport will be operated as a public airport, with 


services and charges being on a fair, equal, reasonable and not « 


1i/ Section 2(b)(1) of the Department of Transportation Act (80 
Sta. 931), states as one of the purposes of the establishment) of the 
Department, "to facilitate the development and improvement of ¢oordinated 
transportation service, to be provided by private enterprise to the 
maximum extent feasible. . ." 
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12/ 
unjustly discriminatory basis. It also provides for continued 


supervision by the Port Authority of various aspects of the airport 
poets In our view these provisions, with one exception, provide 
adequate assurance that private operation of the airport will not be 
contrary to the public interest. In addition, the Board's retention 
of jurisdiction provides a means whereby the Board can, if necessary, 
intervene to deal with unforeseen circumstances. 

As noted, we find that the public interest requires an additional 
condition with respect to the level of fees which may be charged. On 
August 1, 1968, the Port Authority imposed a $25 minimum landing fee 
at the New York jetports during peak congestion hours. As a result, 
the provision precluding Pan American from charging, without specific 


Port Authority approval, fees "in excess of the highest prevailing 


charges of a similar nature at other airports owned or operated by 


; the Port Authority” may in effect be meaningless. _ Moreover, it is 
/ 


12/ Sections 2, 18, 26, and 35. 

I3/ Specifically, the airport must be operated in accordance with the 
Rules and Regulations. promulgated by the Port Authority or additional 
Rules not inconsistent therewith (Sec. 7); charges in excess of pre- 
vailing charges of a similar nature at other airports owned or operated 
by the Port Authority must be approved by the Board of Commissioners 
of the Port Authority (Sec. 35); all agreements for the use or 
occupancy of the airport or any part thereof require the prior written 
consent of the Port Authority (Sec. 10); and only minor construction 
work may be undertaken without the prior written consent of the Port 
Authority (Sec. 12(a)(1) ana (2)). 

1h/ If such peak hour charges were considered to be "of a similar 
nature", Pan American could, without Port Authority consent, increase 
the present minimum landing fees of $1.50 to $25. 
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apparent that with the development of Teterboro for general aviation traffic, 


the Port Authority may conclude that the public interest requires that other 


: | 
fees at the jetports should be revised in a manner wholly unre 


cost of the services rendered, but rather having the purpose o 


ated to the 


f restricting 


general aviation traffic at these congested airports. Such charges would 


have no appropriate relevancy as the standards upon which the Port Authority 


would exercise continuing surveillance over the reasonableness 


of Pan American's 


charges at Teterboro. Accordingly we will require, as a condition to our 


approval, that the agreement be modified to provide in effect,| that any pro- 
osed charges which are in excess of the highest similar charges prevailin 


as of September 19, 1967 at other airports owned and operated by the Port 


RR enn 
Authority, will be subject to the approval of the Port Authority. This con- 


dition. is intended to preserve for Pan American an area of discretion in 


establishing charges, as contemplated by the agreement, while at the same 


time protecting the general aviation public from unreasonable charges. If 


ad 


this condition becomes unduly burdensome on Pan American, our retention of 


risdiction over the matter will allow us to consider 


~ 
tion. 
ad | 


e situa- 


We turn next to the question of the alleged anti-competitive effects 


of the agreement. It is urged that despite the provisions of the agreement 


which give the Port Authority substantial control over Pan American's 


operation of the airport, the power which Pan American will retain 


under the agreement over rates, leases, operating franchises, and 


rules and regulations, will in effect permit Pan American to control 


- entry into general aviation activities at Teterboro Airport, to limit, 


regulate and control such activities, and to squeeze out existing 
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operations at the airport which displease Pan American. This, it is 
asserted, would constitute a restraint of competition which would be 
contrary to the public interest. 
degree of control over the tenants and users of the airport facilities. 
It is to be noted, however, that the Teterboro agreement substantia 


circumscribes the power of control in this respect. While it may be that 
such power of control would provide an opportunity to engage in practices 
which could to a limited extent adversely affect a limited segment of 
general aviation, in’ the absence of substantial conflicts of interest 
between Pan American as an airport operator and Pan American's air carrier 
and other activities, it cannot be assumed that such power of control would 
result in any significant restraint on competition, or other practices 
contrary to the public interest. 

ere are persuasive reasons why the practices which the opponents 

envision should not be assumed. First, Pan Americar’ peonoses a very 


substantial investment in Teterboro airport, and a return on that 


investment is necessarily dependent upon the Teterboro facilities being 
ree cere NT SS = a eS SSN STD 
made attractive to both the users, and the fixed base operators and 


corporate tenants at the airport. If Pan American were to engage in the 
restrictive practices suggested. its prospects for a return on its 


investment would hardly be enhanced. 
mall 


More fundamental,however, is the fact that any such restrictive 
er nl 


practices would constitute a specific violation of the terms of the 
EN I ES 
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agreement which require that the airport be operated on a fair, 


equal and not unjustly discriminatory basis, and the similar provisions 


of the Federal Aviation Act and Federal Airport Act, as well as the 


“assurances in the Federal Aviation Administration grants, which are 
. , specifically made applicable to Pan American by the terms of the 


agreement. In our view there is ample provision in the agreement / 
for effective enforcement of these non-discriminatory provisions, _ 


and in any event, should it ultimately develop that the powers) of the 
Port Authority, the Federal Aviation Administration and the courts were 
inadequate to deal with practices adopted by Pan American which were 
inimical to the public interest, the Board's retention of jurisdiction 
to impose such further conditions as might be required, provides an 


adequate means of dealing with the situation. 


15/ Sec. 2 requires operation in accordance with all applicable 
- laws"and regulations, while sec. 40(a)(e) requires compliance with the 
obligations of any Federal Grant Agreements. Thus also applicable 
pursuant to the agreement would be section 308 of the Féderal Aviation 
Act which precludes any exclusive right for the use of the airport; 
section 11(1) of the Federal Airport Act which requires that the 
airport be available for public use on fair and reasonable terms and 
without unjust discrimination; and the assurances of the Jan. 2, 1968 
FAA Grant Agreement which specifically prohibits the grant of any 
exclusive rights at the airport. 
16/ Sections 15(a)(11) and (b) provide for Port Authority termination 
of the agreement on 30 days notice in the event that Pan American fails 
"to keep, perform and observe each and every promise, provision and 
agreement set forth in this Agreement," and that such right of termina- 
tion is in addition to "all rights and remedies that the Port Authority 
would have at law or in equity consequent upon any breach of this Agree- 
ment . . ." Moreover, section 40(e) requires compliance with any FAA 
or other order issued in connection with the obligations under the 
federal grant of funds. 2 
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Moreover, we are unable to conclude that Pan American's operation 
of the airport would give rise to any substantial conflict of interest 
with respect to general aviation or fixed base operators. Nor can 
we conclude, that the conflicts.alleged, even to the extent they might 
exist, would providei any substantial incentive toward practices in the 
operation of Teterboro Airport which would be in restraint of competition 
or otherwise adverse to the public interest. 

The principal areas of conflict of interest alleged are: (1) a basic 
conflict between the airlines and general aviation arising by reason of 
competition for the use of airport space and air space; (2) a conflict 
arising from Pan American's interests in the sale and servicing of the 


Falcon executive turbojet aircraft for which Pan American is the U.S. 


distributor; and (3) a conflict arising by reason of Teterboro traffic 


connecting to Pan American's scheduled services at other metropolitan 
27/ 
airports. 


‘Bven if there were a conflict between airlines and 
general aviation resulting from congestion at the major New York 
metropolitan airports, there nevertheless would be no incentive for 
Pan American to operate Teterboro in a manner which would be 


1 We find no meritto 3utler's argument that a restraint in 
competition in the aviation service business would result from alleged 
loopholes in the condition precluding Pan American from engaging in 
such business, the possibility of removal of the condition, or the 
ability of Pan American to select fixed base operators who may con- 
duct business at the airport. We consider that the condition, the 
anti-discrimination provisions of the agreement, as weil as the 
requirement for Port Authority approval of leases, provide ample 
assurance against Pan American restraining competition in this area, 
even assuming that control over the limited number of fixed base 
operators doing business at Teterboro could result in any substantial 
competitive retraint. See Butler Aviation Company v. Civil Aeronautics 
Board, 389 F.2d 517, 520-21 (CA2, 1968). 
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detrimental to general aviation, With respect to the operation of the 
Teterboro Airport, the interests of Pan American and general aviation, as 


well as the public interest, are parallel; that is, the fullest develop- 


ment of Teterboro Airport for general aviation in a manner which will 


provide relief of congestion at the major New York metropolitan Jjetports. 
It is further contended that Pan American's proposal to establish 


hangar and servicing one for its See ee Falcon aircraft 
li 


at Teterboro Airport will create a conflict of eres and parca 

of competition with MesTect to the sale of other competitions nigh 
performance executive jet aircraft. The argument is made that Pan American 
will be able to squeeze out fixed base operators engaged in the selling of 


commer ets executive EKER and could allocate for itself | ‘the choice 
sites’ for executive aircraft demonstration. Tan tomtons-sopdesentanitg’ tts 


or sales activity is conducted not at its demonstrator base, but rather 
from its main office at the Pan Am Building in New York City, and that 


demonstrations for the sales of such aircraft are conducted at girports 
on i 


15/7 In addition to hangar facilities, Pan American ner that it 
may relocate its spare parts inventory, currently maintained at its 
hangar at the Kennedy Airport, and, in the event that it is unable 
to make satisfactory arrangements with others for major overhaul of 
the Falcon aircraft, it would, in accordance with the obligations of 
its contract with the French manufacturer of such aircraft, perhaps be 
required to establish facilities for the performance of such service 
itself, which may be located at Teterboro. It does not contentplate 
performing routine maintenance on the Falcon aircraft itself, except 
with respect to demonstrator or other aircraft owned by it. Its 
demonstrator aircraft are presently based at and maintained by 
Pacific Airmotive Corp. at Westchester County Airport. | 
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throughout the country, wherever convenient for its customers. Thus, 
there would apparently be little incentive for Pan American to attempt 
ee ne ee ea ne ee ta ET 


to maintain itself as the exclusive seller of such competitive aircraft 
eae PTO FT AS I TI IEE SOY ENE PENA DEE PIE ES SRD LREAE ITE RENE Y 


at Teterboro, and any discriminatory practices conducted by it in an 
attempt + titute a violation of the agreement. Even 


to the extent that Pan American were to become the exclusive distributor 


of high performance executive jet aircraft at Teterboro, there is no 


showing on this record that this would result in any substantial 


NN a Ta ee, 
restraint of competition in the sale of such aircraft, and indeed 


considering the very substantial cost of such aircraft, and the many 


differences between the various competitive aircraft, it would hardly 


a 
be realistic to assume that the location of the hangar base for demonstrator 
— q 


aircraft could or would have ct_on the competitive 
sales of such aircraft. 

Finally, it is alleged that there would be a conflict of interest 
and restraint ofiicometEtton by reason of the ability of Pan Revier 
to utilize its control of Teterboro in a manner which would favor 
general aviation passengers connecting with Pan American's scheduled 
airline traffic at the Kennedy Airport. In this connection, it is 
urged that account must be taken of Pan American's control of New York 
Airways providing helicopter service between Teternores Kennedy and the 
Pan Am Building Heliport in Manhattan. However, section 26(e) of the 
“197 The President of Atlantic Aviation, a fixed-base operator which 
is presently engaged in the sale, inter alia, of competitive jet aircraft 
at Teterboro, expressed no concern with respect to Pan American's operation 


of Teterboro by reason of the fact that it was an airline and a distributor 
of high Pert comance executive jet aircraft. 


0 e.Butler Aviation Company v. Civil Aeronautics Board supra, 
( 389 F.2d at 519-20. : 
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agreement specifically provides that any helicopter operations and 
related services at Teterboro, "will at all times be conducted and 
provided on a fair, equal and not unjustly discriminatory basis with 
respect to all persons wishing to use any, of the same and to all airlines 
wishing to participate in such arrangements, activities and accommodations 
if any such air line operates within the Port of New York District." 

A similar provision is made with respect to the sale of tickets for 
scheduled airline services in conjunction with helicopter flights. 


Moreover, in view of the very limited proportion of Teterboro traffic 


which would presumably connect with Pan American's overseas and foreign 


scheduled airline services, it would appear that an attempt to provide 


a@ service limited to accommodating this traffic would not be efonomically 
feasible; and that Pan American would have no incentive to violate the 
anti-discrimination provisions of the agreement by doing so. | 
A further argument is made that Pan American's operation of the 
Teterboro Airport would be contrary to ‘the public interest because Pan 
American plans to limit light plane activity at the airport, aha & public 
airport should be open to all categories of general aviation eireratt. 
The TAMS report forecasts and proposes the phasing out of local and 
student "touch and go" operations by 1971, but nevertheless ee an 
overall increase, though declining percentage, of itinerant light plane 
traffic. It is Pan American's position that while the anticipated growth 
of itinerant traffic may require a phasing out of local operations, 
particularly "touch and go" student training flights, there can be no 


question that to the extent that a conflict between student and itinerant 
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operations should arise, it is desirable to assure capacity for the 
itinerant operations. It notes that there is a severe shortage of 
facilities for itinerant flights, while the student practice operations 
can readily be accommodated at the many other smaller and less well 
equipped airports in the area. In our view Pan American's approach is 
the one that is consistent with the public interest. 

Extensive argument is made that the agreement cannot be approved 
because it falls within the prohibition of the first proviso to section 
408(b) with respect to the creation of a monopoly which restrains com- 
petition or jeopardizes another air carrier not a party to the arrar.gement. 


In viey our conc j e is no substa i 


competition resulting from the agreement, and the absence of any 
rr 


significant showing of jeopardy to any other carrier, the question 


as to whether there is a technical creation of a monopoly under the 


agreement becomes somewhat academic. In any event, we agree with the 


xaminer that approval of the agreement will not result in the i 
of a monopoly within the meaning of the §408(>) proviso, 


. 21/ We agree with, the examiner that in view of the insignificant 
relative volume of connecting traffic between Teterboro and the 
scheduled airlines at the metropolitan jetports, and the specific 
Provisions of the agreement which preclude discrimination with respect 

- to such traffic, that Pan American's alleged control over such traffic 
could not provide any significant jeopardy to any other air carrier. 
22/ As noted in Butler Aviation Company v. Civil Aeronautics Board, 
supra, 389 F.2d at 519, the creation of a monopoly is not enough to 
trigger the proviso unless it would restrain competition or jeopardize 
& non-party air carrier. 
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Various allegations have been made that the Teterboro agreement 

is illegal, ‘and accordingly for this reason should not be approved. 
Thus it is alleged that Pan American's control represents an PoSRENS 
right for use of the airport in violation of section ae of the Federal 
Aviation Act and section 11 of the Federal Airport ace and chat the 
agreement constitutes an unlawful delegation of authority by tne Port 
Authority. The fact that the Federal Aviation Administration has made a 
grant of Federal funds in specific contemplation of Pan American's 
operation of the airport pursuant to the agreement with the Port 
Authority, and that the Port Authority has entered into the agreement, 
in effect constitutes a determination by these agencies, who are respongit?s 

for administration of the provisions allegedly violated, that there hast 
been no such violation. We agree with the examiner that it would not 
be appropriate for the Board in this proceeding to collaterally litigate 


the applicability of these provisions. If a question of the legality of 


the actions of the Port Authority or the Federal.Aviation Administration 


exists, it should be litigated elsewhere. 


| 
23/7 With respect to Butler's contention that the Board must pass 
upon whether the agreement violates the policies,as opposed to the letter 
of these statutes, we find nothing in the agreement inconsistent with 
such policies. On the contrary,the agreement in terms requires that 
Pan American's operation of the airport be on a non-discrminatory basis, 
as well as requiring compliance with all applicable laws. Moreover, as 
noted supra note 15 the provisions of section 308 of the Federal Aviation 
Act and section 11 of the Federal Airport Act are sre teceiy made appli- 
cable to Pan American under the terms of the agreement. 
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We come finally to the arguments that additional Be ad should 


be imposed in connection with approval of the agreement. AOPA takes 
exception to the examiner's rejection of its propesed condition that the 
agreement be limited to a lease of land necessary for Pan American to 
accomplish the proposed improvements. The purpose of this condition 


is stated by AOPA to be to leave the power to prescribe rules and fees 
25 
in the Port Authority. NATA, as an alternative to disapproval, has 


Proposed several conditions which, inter alia, would leave the regulation 
of rates, pales and grant of leases and franchises. solely to the Port 
2 


Authority. The Bureau takes exception to the examiner's rejection of 


We have examined the allegations of procedural errors made on 

the part of Butler and AOPA, and find that we are unpersuaded that 
error was committed, and that in any event the exclusion of evidence 
was not prejudicial, and would not affect our conclusions herein. 
Thus the examiner (1) properly sustained objections to questions 
relating to standards set up by the Port Authority, following the 
witness’ prior statement that he knew of no such standards; 
(2) reasonably exercised his discretion in refusing to allow the 
introduction of evidence relating to fees charged at other airports, 
and certain other questions relating to the economic feasibility of fees 
proposed, where such evidence had not been exchanged in written form 
prior to the hearing, as required by the ground rules; and (3) properly, 
in accordance with the ground rules, restricted the questioning of the 
President of Atlantic Aviation to rebuttal of a Pan American exhibit 
consisting of a letter written by him. “ 

25/ Apparently AOPA contemplates that the lease under this condition 
would not include the, runways and taxiways which are presently being 
improved by the Port Authority, but which improvements will ultimately 
be financed by Pan American. : 

26/ In effect the conditions would leave the question of rates, rules, 
and grant of leases or franchises solely to the Port Authority (Gin ee 
& 3); prohibit Pan American fron using its control to influence air pas- 
sengers to use its scheduled airline services as distinguished from those 
of other carriers, or) from inhibiting other carriers or persons from 
establishing inter-airport transportation, or otherwise discriminating 
against any class of aircraft, aircraft operations or aircraft operators 
at Teterboro Airport (4, 5 & 6); and would require that any proposed 
changes in the existing agreements be submitted to the Board for prior 
approval before consummation (7). 


s 
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its proposal that the Board's approval be limited to a period of ten 
years, noting the novelty of the question presented and the. inability 
to anticipate the long-term effect of the agreement. 
With respect to the Bureau and AOPA conditions, Pan American takes 
the position that these would totally transform the nature pf the agree- 


ment, are unacceptable, and would be tantamount to disapproval, We 


believe that Pan American's objections are justified, and we are unable 


to conclude that the public interest requires the adoption é f£ the 


wonditions proposed. As noted by Pan American, the Bureau's ten year 


limitation of approval would not provide a sufficient period for 
amortization of the substantial investment proposed, and the Board's 
retention of jurisdiction provides an atentase basis for Board action 
if practices inimical to the public interest should develop, AOPA's 
proposal would in effect result in the imposition of an Stee 
different arrangement from that aerent! upon between the Port Authority 
and Pan American, and is unnecessary. Similarly, subject to the 
modification we have found to be required, we find no necessity for the 
conditions proposed by NATA which would leave control of rates ) rules, 
and leases solely to the Port Authority, and we are not perguaded that 
the NATA conditions with respect to connecting airline traffic, and 
precluding discrimination, are necessary or would add ptentatcantty 

to the similar provisions already contained in the eorecmenn We are 
also unpersuaded as to the necessity for NATA's proposed condition which 
would require the filing for prior Board approval of any changes to 

the agreement. Any major changes which would in effect orange the 


nature of the arrangements or of Pan American's operational control 
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so as to be significantly different from the arrangement approved by 

the Board, would in any event require additional approval under section 
408, While it may be anticipated that other subsidiary arrangements S 

and minor modifications, may be made within the framework of the agreement 
approved, which would not require additional section 408 approval, we 
find no necessity for subjecting the Board to the burden of approval of 
each such minor modification. Our retention of jurisdiction will 

provide sufficient opportunity for the Board to deal with any non-filed 
modification which might require Board action. 

In view of the foregoing considerations and all the facts of 
record, we find: 

1. That the petitions for discretionary review herein should 
be_granted to the extent that the Board has, without further pro- 
ceedings, reviewed the initial decision insofar as it relates to 
the agreement between Pan American and the Port Authority for the 
operation of Teterboro Airport, and should otherwise be denied; 

2. That the agreement between Pan American and the Port Authority, 
subject to a condition against Pan American's engaging regularly in 


aviation service business except for its sale, ownership, and operation 


of aircraft, and a modification with respect to Port Authority approval 


of charges, will not be inconsistent with the public interest, will not 
result in creating a monopoly or monopolies and thereby restrain com- 
petition or jeopardize another air carrier not a party to the arrange- 


ment, and should be approved; 
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. | 
3. That the Board should retain Jurisdiction to impose such 
further conditions as may be found reasonable and should attach 
“the conditions set forth in the attached order 5 


4. That other conditions proposed by the parties are not | 


required by the public interest and should not be imposed; and 


de That the motion of Butler Aviation Company to reopen the 


record for the receipt of additional evidence, should be granted. 


An appropriate order will be entered. 
CROOKER, Chairman, MURPHY, Vice Chairman, MINETTI, GILLILILAND 


and ADAMS, Members, concurred in the above opinion. 
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DOCKET 1905, 19016 


THE EXAMINER'S INITIAL DECISION REFERRED TO HEREIN IS NOT 
ATTACHED TO THIS COPY BECAUSE OF THE WIDE CIRCULATION GIVEN AT 
THE TIME OF ITS RELEASE, THE INITIAL DECISION IS ATTACHED TO THE 
ORIGINAL OF THE BOARD'S OPINION AND TO THE OFFICIAL COPIES IN THE 
BOARD'S FILES AND MAY BE EXAMINED THERE, IT WILL ALSO BE PRINTED 
‘AS PART OF THE OFFICIAL "CIVIL AERORAULLCS BOARD REPORTS," 
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Order 68-9-120 
ORDER 


A full public hearing having been held in the above-entitled proceeding, 
Associate Chief Examiner Ralph L. Wiser having issued his initial decision 
herein on May 10, 1968; petitions for review of portions of the initial 
decision and answers thereto having been filed; the Board having, without 
further proceedings, granted review in part of the initial decision; and 
the Board, upon consideration of the record, having issued its opinion 
containing its findings, conclusions and decision, with respect to that 
portion of the initial decision reviewed: 


IT IS ORDERED: 


1. That the petitions for discretionary review herein are granted to 
the extent that the Board has reviewed, without further proceedings, that 
portion of the initial decision relating to approval of the agreement be- 
tween Pan American World Airways, Inc. and the Port of New York Authority 
for operation of Teterboro Airport (Docket 19046), and are otherwise denied. 


2. That, subject to the conditions specified below, the application 
of Pan American World Airways, Inc., for approval of its agreement with 
the Port of New York Authority for operation of Teterboro Airport 
(Docket 19046), be and it hereby is approved. 


3. That the approval is subject to the following conditions: 
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(a) Except in connection with aircraft which it may sell, own 
or operate, or on a casual, infrequent or emergency basis, 
Pan American will not engage in the aviation service business 
at Teterboro Airport; provided however, that Pan/Amerivan 
may provide such services for a period up to 90 days if 
necessitated by failure of persons normally engaged in such ~ 
activities to provide such services. For the purposes of this 
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order, aviation service business involves principally the 
following activities: (1) the sale to users of aircraft 

fuel and lubricants; (2) the delivery of fuel into aircraft; 
(3) aircraft maintenance and repair; (4) the Sale| and instal- , 
lation of avionics; (5) the provision of hangar sitorage and 
outdoor tie-down locations for aircraft (Pan American reserves 
the right also to provide hangar facilities and public tie- 
down services); and (6) the performance of turn-around serv- 
ices, 


The provision of the agreement relating to Port Authority 
consent for charges imposed by Pan American at Teterboro 
Airport shall be modified to provide in effect that any 
charges proposed by Pan American in excess of the | highest 
charges prevailing as of September 19, 1967 of a similar 
nature at other airports owned or operated by the/ Port 
Authority will be subject to the approval of the Port Author~ 
ity. . 4 : 


Approval shall not, in any manner, be relied upon by Pan 
American as a basis for augmenting its investment/for rate- 
making or other regulatory purposes; nor shall such approval 
be deemed a determination, for ratemaking or other regula- 
tory purposes, of the reasonableness of any costs or charges 
of the transaction. 


4. That jurisdiction over the proceeding is hereby retained for the 
purpose of imposing at any time, with or without hearing, such) further 
conditions as may be found just and reasonable. 


5. That the portion of the initial decision denying the application 
of Pan American World Airways, Inc., for approval of its agreement with 
Fairchild-Hiller Corporation and Farmingdale Company, for lease and opera- 
tion of Republic Aviation Airport (Docket 19045), which has not been 
reviewed by the Board, shall become effective on the date of this order. 


6. That the motion of Butler Aviation Company to reopen the record 
for the receipt of additional evidence, be and it hereby is granted. 


By the Civil Aeronautics Board: . 


: HAROLD R. SANDERSON 
(SEAL ) Secretary 
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PETITION OF BUTLER AVIATION COMPANY 
' FOR RECONSIDERATION OF ORDER 68-9-120 
Butler Aviation Company hereby petitions the Board to reconsider 

Order 68-9-120, insofar as that order reviews the Initial Decision and 
makes final disposition of the above-captioned proceeding without allow- 
ing submission of full briefs and oral argument on the complex and 
important issues raised in the proceeding. Butler submits that this 


is the type of proceeding in which the sound exercise of discretior. 


requires the Board to permit the parties ullest opportunity to 


present the issyues_and apguments. The Board should therefore recon- 


sider and set aside Order 68-9-120, allow submission of briefs, and set 
the case for oral argument. 

The Board's discretionary review procedures are designed to sort 
out cases that raise important or complex issues from more routine ones, so 
that the former may be given fuller consideration by the Board. This is 
such a case. It presents issues of national importance involving the 


relationship of.air carriers to general aviation and of both segments to 


vitally important airport facilities. It involves complex questions of 
angnopoly and_ potential restraints on competition -- the sort of issues, 
that typically require months or years of intensive work by the courts 
wen they are raised in other industries. 


This case involves substantial and important questions of law, 


policy, and discretion. The issues presented are the type that the Board 
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_ Should not resolve without affording the fullest measure of procedural 


: 
Opportunity to the parties to present their views. Thus, the principles 


on which the Board has based its decision could lead to air catrier con- 
. | 
. trol of general aviation facilities in every major city in the| United 


States. It could ultimately alter the basic structure of the American 
| 


general aviation community. This should not be ventured with less than the 


fullest measure of opportunity for presentation of views. | 


Moreover, the need for full dress review is nerencened in this 
‘situation by the fact that the issues presented are not the sort that the 
Board is accustomed to deal with and are not in an area where the Board 
Rather, they require a full understanding of the needs of the beneral ; 
aviation community and the manner in which supporting activities for Nan 
community are conducted. Lacking the intimate familiarity with the gen- 

eral aviation industry, the Board is subject to a greater requirement 


than usual to undertake plenary consideration of the issues raised in this 
- | 


proceeding. 

In fact, Butler believes that the Board's order in this matter 
reflects an incomplete understanding of the contentions of those parties 
that opposed approval of this agreement. The findings in the order are highly 
conclusory in nature. Aside from the absence of supporting reasoning which 
renders them legally inadequate, those findings demonstrate a hack of 
understanding of the vital considerations that, in the view of the inter- 


venors, will lead to serious competitive restraints and other problems if 


‘New York's major general aviation facility is turned over to . 
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Only through full briefs and oral argument can the parties have 
the requisite opportunity to present their position in a truly meaningful 
eens Certainly the right to file a petition for discretionary review 
does not satisfy this need in a case of this sort. Petitions for dis- 
cretionary review are! designed to set forth the reasons why a case is of 
such importance that the Board should not adopt the initial decision of 

3002 
its examiner, but should hear the matter itself. It is limited to twenty 
pages, whereas fifty pages are permitted in a brief to the Board. It is 
simply not the same thing to permit a party to argue in twenty pages that 


a case is sufficiently important that it.warrants Board review as it is 


to permit the party full written and oral opportunity. to argue the merits 


of the substantive issues presented. The Board has decided the case on the 


merits without giving the parties the opportunity to present full argument 


~ 
v 


on the merits, either orally or in writing. 

Moreover, in a case of this complexity and national significance, 
where the Board does not have a high degree of familiarity with the issues 
and problems that are raised, sound discretion requires not only that the 
parties be permitted to submit full written arguments, but that they be 
allowed an opportunity for face-to-face presentation to the Board, in order 
to insure the fullest degree of meaningful communication of the parties’ 
posettoree 


Finally, Butler believes that the Board's utilization of abbre- 


vigted review procedures in this case is contrary to its own announced 


criteria at the time it adopted such procedures in 1963. In November 1962, 


the Board issued a notice of proposed rule making (PDR-21, Docket 14141) 


under which its rules,/were to be amended to authorize the Board to take 
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review of an Initial Decision without exchange of briefs or oral argument. 

Several comments were submitted questioning the wisdom of such abbreviated 
review procedures. In rejecting those comments and adopting the rule as 

proposed, the Board noted: 
"The basic purpose of the rule change is to enable 

the Board to dispense with briefs and oral argument where 


it is apparent that such additional procedures would | 
serve no useful purpose and would merely burden the parties 


and the Board. The Board would not employ the abbreviated 
procedure in such manner as to deprive a party of the! 
right to be heard on any pertinent issue which could tea- 


sonably be considered as subject to controversion...." 
(Emphasis supplied) (PR-78, March 20, 1963) 


| 
It is inconceivable that the Board could consider that the perti- 
nent issues in this case could not "reasonably be considered as |subject to 
3003 | 

controversion." On the contrary, by the Board's own criteria, this is not 

"an appropriate case for use of the abbreviated procedures, and the Board 
should afford thesparties to this proceeding the opportunity to! submit 
full written briefs and to present oral argument on the complex| and im- 


portant issues involved. 


In considering this Petition, Butler requests that the Board take 
| 


official notice of the FAA's proposed rule making on High Density Traffic 


Airports (Notice 68-20; 32 Fed. Reg. 12580, September 5, 1968), ‘under which 
access to certain major airports would be restricted. This proposal and 

the controversy between air carriers and general aviation that has ensued 
reemphasize the vital importance of keeping major general aviation faci- 
lities out of the hands of semen air carriers such as Pan American and 

in neutral hands. If official notice can not be atom, it is requested that 


the record be reopened for the purpose of receiving this material. 


[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 
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PETITION OF NATIONAL AVIATION TRADES ASSOCIATION 
FOR RECONSIDERATION OF ORDER 68-9-120 

The National Aviation Trades Association (NATA) hereby respectfully 
requests that the Board reconsider Order 68-9-120, withdraw the order, and 
undertake further consideration of this proceeding, with presentation of 
full briefs and oral argument to the Board. 

This is a case of hares importance to the general aviation industry 
as a whole. It raises issues of national significance and of unusual 


complexity, issues that should be determined by the Board only after full 


presentation of written and oral arguments by interested parties. The 


need for full briefs and oral argument is, in fact ifiedi ig 
etme 


by the unusual nature of the issues presented, which concern areas and 


problems that are in many respects novel in the Board's experience. 

NATA believes that the Board has failed to understand fully the 
evidence presented in this proceeding and the arguments advanced by NATA and 
the other intervenors against approval of the agreement. We believe that the 
result might well have been different if we and the other intervenors had 
been afforded an opportunity to present our arguments in a unified and 
relatively complete fashion and to explain them to the Board orally as well 
as in writing. In a case of this complexity and significance, the mere 
filing of petitions for discretionary review does not constitute sufficient 
opportunity to advance a cogent presentation on complex and controversial 
issues. 

Finally, Section 1004(a) of the Federal Aviation Act requires that “in 


all cases heard by an examiner or a single member the Board shall hear or 


| 
| 
505 
receive argument on request of either party." Even assuming that where the 
3006 
issues are clear, simple, and fall directly within the Board's! area of 
expertise, a receipt of written petitions for discretionary review may 
suffice to satisfy the statutory requirement, we do not belive that such 
Limitea opportunity to present a position is sufficient in a complex and 
novel case such as this one. 
In summary, under the circumstances of this case basic fairness 
requires that the parties be given an opportunity to be heard by means of 
full written and oral argument, and NATA requests that the Board do so. 


[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 
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| 
ORDER ON RECONSIDERATION 
cement tl Pe al AR rE trp RL NL IT H 


By Order 68-9-120, the Board, inter alia, approved, subject to 
conditions, an agreement between Pan American World Airways and the 
Port-.of New York Authority for operation of Teterboro Airport. Peti- 
tions for reconsideration of this order have been filed by Butler 
Aviation Company, the National Aviation Trades Association (NATA), and 
Pan American and the Port Authority, jointly. ay/ Upon consideration, we 
find that the petitions of Butler_2/ and NATA have not established error 
in the Board's decision and that the relief requested is not required 
as a matter of law, policy or administrative discretion. Their peti- 
tions will therefore be denied. We shall, however, grant the petition 
of Pan American and the Port Authority. We turn first to consideration 
of the Butler and NATA petitions. p | 
. if 

an American and the Fort Authority have filed separate answers in 
opposition to the petitions of Butler and NATA, and Butler has filed an 
answer in opposition to the Pan American-Port Authority petition. In 
addition, the Bureau of Operating Rights has filed an answer supporting 
the Pan American-Fort Authority petition. | 
_2/ Butler requests that the Board, in considering its petition, take 
official notice of the FAA's proposed rule making on high density traffic 
airports (Notice 68-20; 32 F.R. 12580, September 5, 1968), under which 
access to certain major airports would be restricted. The Port Authority 
states it has no objection. Butler’s request is granted. 
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Order 68-9-120 reviewed the examiner’s initial decision with 
respect to approval of the Pan American-FPort Authority agreement for 
operation of the Teterboro Airport, pursuant to petitions for dis- 
cretionary review filed by a number of parties. 3/ Such review was 
"without further proceedings" (i.e. briefs to the Board and oral 
argument), the Board stating: "In view of the extensive nature of the 
proceedings before the examiner, and the nature of the issues raised in the 


_3/ Butler, NATA, ‘Aircraft Owners and Pilots Association, and the Bureau 


of Operating Rights. 
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petitions for review, the Board finds that further proceedings ura not 
warranted.” This finding was made pursuant to Rule 28(d) ot the Rules 
of Practice, providing, in part: "The Board will issue a final order 
upon such review without further proceedings on any or all issues where 
it finds that matters raised do not warrant further proceedings." 


In their petitions for reconsideration neither Butler nor NATA ada- 
dresses any argument to the merits of the Board's decision. They ask 
reconsideration of Order 68-9-120 only insofar as that order reviews the 
initial decision without providing for the submission of briefs and oral 
argument and assert that the Board should set aside the order and allow 


the presentation of briefs and oral argument. We find, however, that ~ 
netitioners have shown neither procedural nor gibstantive cxror-Tr- cme 
Board"s failure to provide for submission of briefs or oral argument in 
ts decision on review, and Their Tedicete Will be denieh 
en. Saeenpernpstmenananstnenss, 


Butler argues that this case involves substantial and important 
questions of law, policy and discretion; that “the Board's discretionary 
review procedures are designed to sort out cases that raise important or 
complex issues from more routine ones, so that the former may be given 
further consideration by the Board", and that “this is such a case"; and 
that the Board's action here was inconsistent with our established criteria 
for employing the abbreviated procedures. 


Under the Board's discretionary review procedures and rules, the fact 
that_a case involves a substantial ana important question of law, policy 
or discretion, is one of the grounds upon which a petition for review may 
be filed _4/ and is a criterion upon which the Board determines whether it 
should or should not. exercise its discretionary right of review. _5/ 

Upon consideration of the matters presented in the petitions for review, 
which included the point that the case involves substantial and important 


questions of law, policy or discretion, the Board did review the initial 


Rule 28(a)(2) (iii). 2 
_3/ Rule 28(a)(1) provides in part: “Review by the Board pursuant to 
this section is not a matter of right but of the sound discretion of the 
Board." Thus, the Board may decline review even where an important question 
of law or policy is presented (e.g., where the Board is fully satisfied with 
the examiner's decision and there is no real need for further argumentation. ) 
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practice under those rules requires that its review of an initial decision 
be attended by the filing of briefs and the hearing of oral argument, 
notwithstanding the fact that the case involves a substantial! and important 
question of law, policy or discretion._6/ 


_6/ For example, in cases involving the important question of control of 
Los Angeles Airways and New York Airways, respectively, by other air 
carriers, the Board reviewed initial decisions without further proceedings, 
Orders E-23268, E-23714 and 68-7-169,. 3 
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Nor was our use of the abbreviated procedures inconsistent with the 
criteria announced by the Board in promulgating those rules. There the 
Board indicated that it would not employ these procedures in such manner 
as "to deprive a party of the right to be heard" on pertinent lissues 
which could reasonably be considered as subject to controversion." 7/ 
There was no such deprivation here. 


| 
aecision on the Teterboro issues. But neither the Board's rules nor its | 


To begin with, in deciding this case the Board had before it in the 
record and considered exhaustive argument on the issues presented to the 
examiner. Butler alone filed a 7é-page brief to the examiner and its peti- 
tion for review constituted 20 pages, the limit permitted. _8/ NATA filed 
a brief of only nine pages to the examiner. However, its petition for re- 
view was slightly longer than its brief, covering six separate! points on 
the merits. Except for alleged procedural errors raised by Butler in its 
petition for review, the issues raised in the petitions for review were 
substantially the same issues considered by the examiner in his opinion. 


Furthermore, when the Board established the abbreviated procedures, 
it made clear that a party feeling aggrieved by a decision undér those 
procedures could always file a petition for reconsideration. Thus, assum- 
ing arguendo that the Board's use of shortened procedures deprived Butler 
and NATA of the right to be heard on pertinent issues, they have had full 
and fair opportunity to present written argument on the issues/in their 
petitions for reconsideration. However, their petitions for reconsideration 
do not show that the abbreviated procedures have, in fact, deprived them of 
a right to be heard, and, indeed, the petitions are completely) lacking in + 
enlightenment as to the matters on which they wish to be heard) or the findings 


7/7 PR-78, March 20, 1963. 
_8/ In its petition Butler states: "It is simply not the same! thing to 


permit a party to argue in twenty pages that a case is sufficiently impor- 
tant that it warrants Board review as it is to permit the party full writ- 

ten and oral opportunity to argue the merits of the substantive issues 
presented.” This argument ignores the fact that the Board took into con- 
sideration Butler's brief to the examiner in determining that further pro- 
cedures were not warranted as well as its petition for review.| Actually, 
Butler devoted only one sentence of its petition to argument that the initial 
decision "involves substantial and important questions of law and policy." 
The remainder of the petition discussed the merits under nine separate points. 
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which they believe to be erroneous. 9/ Their failure to avail themselves: of the 
topportunity to argue the merits of their case is of their own doing, and they 
fhave no right to, nor have they need for, oral argument. 


Finally, dispensing with further proceedings was and continues to 
be warranted by the exigencies of time. In setting down the proceeding 
for hearing the Board took note of the difficult probiems of congestion 
that currently exist at the major airline airports serving the New York 
Metropolitan Area and the fact that the two agreements involved herein 
contemplate the expansion of facilities at outlying airports and thus have 
a potential for relieving congestion. It found that there was. therefore 
a substantial public interest in resolving the issues presented as 
speedily as possible and stated:10/ 


"To this end we are directing that this proceeding be set 
down for hearing promptly and that it be expedited by the 
hearing examiner at all stages of the proceeding, con- 
sistent with due process to all interested persons." 


Moreover, the need for expedition of the proceeding was reinforced by the 
record of the hearing which followed. Although the agreement will not 
take effect until the completion of certain runway construction by the 
Port Authority contemplated at the earliest as of December 15, 1968, 
testimony at the hearing showed that by arrangement with the Port 
Authority, Pan American will commence site preparation and construction 
work for the planned improvements as soon as the Board approves the 
contract, and that each month of delay of approval will result in a 
corresponding delay in completion of the improvements. (TR. 273-74) 12/ 


9/7 We do note, however, that in its answer to the Pan American-Port 


Authority petition, |Butler gives the following as "simply one example 
oftthe many matters|which Butler and the other intervenors should be 
permitted to present to the Board in full briefs and oral argument.” 
The example: "It is contrary to the public interest for an airport de- 
veloped in part with taxpayers’ funds--part of which taxes are paid by 
general aviation companies--to be turned over to a huge airline to be 
operated for its private profit, particularly when the vital long-range 
interests of that airline are directly opposed to the users of that air- 
port." However, the same argument was made and elaborated on in its 
brief to the examiner (pp. 58-59), noted by the examiner (I.D. 17), dis- 
cussed by the examiner (I.D. 32) and reiterated by Butler in its peti- 
tion for review (p. 9) y and there is nothing in the petition for recon- 
sideration which suggests that Butler has anything further to offer by 
way of argument on this issue. 
10/ Order E-26190, December 28, 1967. 
ii/ These facts were brought to the Board's attention by Pan American's 
answer to petitions for review, and the Port Authority in its answer 
specifically urged that, if the Board reviewed the initial decision, it 
- do so without further proceedings. 
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We conclude, therefore, that petitioners have shown no basis for 
grant of the relief requested, and it is denied. 


The petition for reconsideration of Pan American and the Port 
futhority is directed to a condition to approval of the Teterboro agree- 
ment which the Board added sua sponte. The agreement prohibits! Pan 
American from charging, without specific Port Authority approval, fees 
"in excess of the highest prevailing charges of a similar nature at 
other airports owned by the Port Authority." Since the Port Authority 
had recently imposed a $25 minimum landing fee at the New York jetports 
during peak congestion hours, the Board stated that the provision on fees 
may in effect be meaningless. 12/ Moreover, the Board stated that other 
fees at the jetports could be revised in a manner wholly unrelated to the 
cost of service, but rather having the purpose of restricting general 
aviation traffic at these congested airports, and such charges would have 
no appropriate relevancy as the standards upon which the Port Authority 
" would exercise continuing surveillance over the reasonableness of Pan 
American's charges at Teterboro. Accordingly the Board required, as a 
condition to approval, that the agreement be modified to provide, in 
effect, that any proposed charges which are in excess of the highest 
similar charges prevailing as of September 19, 1967, at other airports 
owned and operated by the Port Authority, will be subject to the 
approval of the Port Authority. 


In their petition Pan American and the Port Authority request that 
the condition be modified to provide an adjustment of the base in pro- 
portion to changes in an accepted cost of living index. For this purpose 
they suggest insertion of the following at the end of the Board/s condi- 
tion: "provided, however, that if the Department of Commerce index 
‘Implicit Price Deflator for Gross National Product' shows any change 
against the base year of 1967, the September 1967 charges will be deemed 
to be proportionately adjusted, provided further, nevertheless, | that 
there shall be no charges in excess of the then current highest] prevaili 
charges of a similar nature at other airports owned or operated! by the 
Port Authority except with Port Authority approval." The requested modi 
fication is supported by the Bureau of Operating Rights, but opposed by 
Butler. 


We have decided to accept the proposed modification of the | condi- 
tion. As modified the condition retains the September 19, 1967! base, 
but allows adjustment proportional to changes in the index. Injour 
view the modification is reasonable, since it will permit Pan American 
flexibility to meet rising cost trends within an area of discretion, as 


| 
I2/ It noted that if such peak hour charges were considered to|be “of 
@ similar nature", Pan American could, without Port Authority consent, 
increase the present minimum landing fees of $1.50 to $25.00. 
| 
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contemplated by the agreement. Moreover, the modification will not 
deprive the general aviation public of protection against unreasonable 
charges. 


While the effect of the modification would be to raise the level to 
which Pan American may increase charges without Port Authority approval, 
should the index warrant adjustment, this does not mean that Pan American 
has uncontrolled discretion to increase charges up to that level. In 
the first place, T-terboro is in competition with other general aviation 
airports and Pan American, for economic reasons, would need to keep its 
rates competitive. Secondly, Article 35 of the agreement requires that 
all charges with respect to the use of the airport "shall be at fair, 
reasonable and not unjustly discriminatory rates." We interpret this 
Provision to mean that the charges must be reasonable, irrespective of 
whether they. must be submitted to the Port Authority for approval. And 
the Port Authority may, inter alia, terminate the agreement should Pan 
American fail to keep its promise under Article 35 13/ In any event, the 
Board retains jurisdiction to revise the condition should operations under 
the agreement indicate a need therefor. For the foregoing reasons, we 
shall grant the joint petition of Pan American and the Port Authority. 


ACCORDINGLY, IT IS ORDERED: 


1. That the petitions for reconsideration filed by Butler Aviation 


Company and the National Aviation Trades Association be and they hereby 
are, denied. 


2. That the joint petition for reconsideration filed by Pan 


American World Airways and the Port of New York Authority be and it 
hereby is granted. 


3. .That ordering paragraph 3(b) of Order 68-9-120 be and it hereby 
is modified to read as follows: 


"The provision of the agreement relating to Port Authority consent 
for charges imposed by Pan American at Teterboro Airport shall be modi- 
fied to provide in effect that any charges proposed by Pan American in 
excess of the highest charges prevailing as of September 19, 1967, of a 
similar nature at other airports owned or operated by the Port Authority 
will be subject to the approval of the Port Authority: Provided, however, 
that if the Department of Commerce index ‘Implicit Price Deflator for 
Gross National Product: shows any change against the base year of 1967, 
the September 19, 1967 charges will be deemed to be proportionately ad- 


dusted, provided further that there shall be no charges in excess of the 


13/ See Order 68-9-120, p- 12, fn. 36. 
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tered into between Pan American World Airways, Inc. 
(“Pan American”) and the Port of New York Authority 
(“the Port Authority”) on September 19, 1967 for the 
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operation of Teterboro Airport by Pan American (“the 
Agreement”) “will not be inconsistent with the public 
interest” under the provisions of §408(b) of the Federal 
Aviation Act of 1958, as amended (“the Act”) (49 U.S.C. 
§1378(b) ). 


2. Whether the Board made appropriate findings based 
on substantial evidence in reaching the conclusion that the 
Agreement will not result in creating a monopoly or mo- 
nopolies and thereby restrain competition or jeopardize 
another air carrier not a party to the Agreement, under 
the first proviso in §408(b) of the Act (49 U.S.C. §1378(b)). 


3. Whether the Board erred in refusing to permit peti- 
tioners to file a further brief or present oral argument. 


Counterstatement of the Case 


This proceeding involves the petition of National 
Aviation Trades Association (“NATA”) and Butler Avia- 
tion Company (“Butler”) brought pursuant to §1006(a) 
of the Act (49 U.S.C. §1486(a)), to review two opinions and 
orders of the Board. The first order under review ap- 
proved, pursuant to §408(b) of the Act, the Agreement 
between Pan American and the Port Authority for the 
operation of Teterboro Airport, owned by the Port Au- 
thority (R. 2845-2482). The second order denied the peti- 
tions for reconsideration filed by the petitioners herein, 
which petitions were not addressed to the merits of the 
Board’s decision but only to the Board’s review of its 
Examiner’s initial decision without receiving further briefs 
or hearing oral argument. 


Parties 

The Port Authority is a body established by compact 
between the states of New Jersey and New York (R. 123). 
Among its various activities, it is the owner, and currently 
the operator of Teterboro Airport which exclusively serves 
general aviation. It also operates the three major jet 
airports serving metropolitan New York—Kennedy, La- 
Guardia and Newark—which airports also serve general 
aviation as well as air carriers. 


Pan American is an air carrier engaged principally in 
foreign and overseas air transportation. 


NATA is a trade association representing various small 
individual companies in the general aviation service in- 
dustry (R. 189-190). Butler is a company engaged in gen- 
eral aviation service with various facilities at major air- 
ports throughout the United States, including LaGuardia 
Airport in New York City (R. 1405). 


Port Authority-Pan American Agreement 


Teterboro Airport is located to the west of New York 
City, one mile west of Teterboro, New Jersey. It is ap- 
proximately five miles from the George Washington Bridge 
and the Lincoln Tunnel and serves general aviation for 
the New York area (R. 1091). It is one of a number of 
general aviation airports conveniently located in the met- 
ropolitan area which serves general aviation (R. 1092). 
Facilities have not been developed and require moderniza- 
tion and expansion (R. 1163). 


Pan American has long been cognizant of the air conges- 
tion developing in the New York metropolitan area and 
the increasing incapacity of the existing airports to cope 
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with it. With the belief that development of general avia- 
tion airports would redound to the benefit of general avia- 
tion as well as the air carriers, Pan American in Septem- 
ber of 1964 expressed to the Port Authority an interest 
and entered into discussions concerning such develop- 
ments of Teterboro Airport (R. 399). These discussions 
resulted in a letter of understanding dated August 6, 
1965. There ensued negotiation of the definitive contract 
which was time consuming. Various alternate proposals 
from that encompassed in the letter of intent were con- 
sidered (R. 400). However, the final Agreement followed 
the terms of the letter of intent. It was executed on Sep- 
tember 19, 1967. 


As part of the planning for development of Teter- 
boro Airport, Pan American engaged Tippetts-Abbett- 
McCarthy-Stratton, engineers and architects, to prepare a 


development plan for the airport (“TAMS report”) Their 
recommended plan encompassed expenditures of approxi- 
mately $20,000,000 for capital improvements (R. 1085). 


The Agreement between Pan American and the Port 
Authority for operation of Teterboro Airport provides for 
its operation by Pan American for a period of 30 years 
commencing upon completion of certain runway and taxi- 
way construction which is currently being carried out 
(R. 130). 


Under the Agreement Pan American will be respon- 
sible for the care, maintenance and repair of the airport 
and facilities thereon, and will assume all expenses of the 
operation (R. 132-133, 161-163). The Port Authority is 
relieved of any further investment cost or expense, and is 
to receive from Pan American a fixed fee plus a percent- 
age fee (R. 133-138). All existing agreements in force 
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between the Port Authority and users of Teterboro <Air- 
port will be assigned to Pan American as of the effective 
date of the Agreement, and Pan American will receive all 
rents or fees payable to the Port Authority under such 
agreements and all revenues derived from the operation 
of the airport (R. 160-161). 


The rules and regulations to be in effect as of the com- 
mencement of the term, for reasons of safety, health, pres- 
ervation of property and for the safe and efficient use of 
the airport, are as set forth in an Exhibit to the Agree- 
ment (R. 783-828) and are, with minor exceptions identical 
to the rules and regulations now in effect at Teterboro 
Airport and the other Port Authority metropolitan air- 
ports. Such rules and regulations may be modified from 
time to time by the Port Authority with the consent of 
Pan American. Pan American may adopt additional rules 
not inconsistent with the Port Authority rules. <Addi- 
tionally, the schedule of charges for public areas at the 
airport is set forth in the Agreement (R. 837-839, 170) 
and provides that any charges to be assessed in excess of 
those in effect at other Port Authority airports are sub- 
ject to approval of the Board of Commissioners of the 
Port Authority. This provision was supplemented by a 
condition imposed by the Board (R. 3037-3039). 


The operation and use of the airport is circumscribed 
as to permissible uses, limited to general aviation and 
associated functions (R. 131). The Agreement specifically 
provides that helicopter services, activities and accommo- 
dations will at all times be made available on a fair, equal 
and not unjustly discriminatory basis to all persons wish- 
ing to use them, and to all airlines wishing to participate 
in any such arrangements or accommodations (R. 165). 
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As is made clear by these and other provisions, Pan 
American is fully committed by the Agreement to operate 
Teterboro Airport as a public airport in a nondiscrimina- 
tory fashion (R. 131-132, 164-165, 170). In addition, the 
Sponsor’s Assurances under the Grant Agreement between 
the Port Authority and the Federal Aviation Administra- 
tion (“FAA”) (R. 1059) provides that “the Sponsor will 
operate the airport as such for the use and benefit of the 
public”. 


Under the Agreement the Port Authority will main- 
tain substantial control over Pan American’s operation of 
Teterboro Airport (R. 138-139, 140-141, 152). Among other 
things, the consent of the Port Authority is required for 
any agreement for the use and occupancy of the airport 
or construction of any facilities thereon (R. 141-142, 144- 
147). 


Proceedings Before the Board 


On September 26, 1967 Pan American filed the Agree- 
ment with the Board and requested a disclaimer of juris- 
diction under $408(a) (3) of the Act, or, in the alternative, 
that the Board give expeditious treatment under the last 
proviso of §408(b) which provides for procedures to ap- 
prove the application without hearing (R. 124).1 Butler 


1§408 of the Federal Aviation Act of 1958, as amended (49 
U.S.C. §1378), provides, in relevant part: 
“(a) It shall be unlawful unless approved by order of the Board 
as provided in this section— 
* * * * * 


(3) For any air carrier or person controlling an air carrier to 
purchase, lease, or contract to operate the properties, or any sub- 
stantial part thereof, of any person engaged in any phase of aero- 
nautics otherwise than as an air carrier; 

* oe * . * 


(b) Any person seeking approval of a . . . operating contract 
. specified in subsection (a) of this section, shall present an 
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and NATA respectively, filed answers to Pan American’s 
application requesting that the Board deny the application 
or alternatively set the matter for hearing. Both answers 
stressed in particular that Pan American would be in di- 
rect competition with those who provide services to gen- 
eral aviation (R. 180-190). 


In setting the application for hearing the Board took 
note of the difficult problems of congestion in the New 
York area, the potential for relieving this congestion by 
developing reliever airports and directed an expedited 
hearing. 


The Board’s Associate Chief Examiner was assigned to 
hear this proceeding. Following a prehearing conference 


application to the Board, and thereupon the Board shall notify 
the persons involved in the . . . operating contract ... and other 
persons known to have a substantial interest in the proceeding, of 
the time and place of a public hearing. Unless, after such hearing, 
the Board finds that the . . . operating contract . . . will not be con- 
sistent with the public interest or that the conditions of this section 
will not be fulfilled, it shall by order approve such . . . operating 
contract ... upon such terms and conditions as it shall find to be 
just and reasonable and with such modifications as it may prescribe: 
Provided, That the Board shall not approve any . . . operating con- 
tract ... which would result in creating a monopoly or monopolies 
and thereby restrain competition or jeopardize another air carrier 
not a party to the .. . operating contract; . . . Provided further, 
That, in any case in which the Board determines that the transac- 
tion which is the subject of the application does not affect the con- 
trol of an air carrier directly engaged in the operation of aircraft 
in air transportation, does not result in creating a monopoly, and 
does not tend to restrain competition, and determines that no person 
disclosing a substantial interest then currently is requesting a hear- 
ing, the Board after publication in the Federal Register of notice 
of the Board’s intention to dispose of such application without a 
hearing (a copy of which notice shall be furnished by the Board to 
the Attorney General not later than the day following the date of 
such publication), may determine that the public interest does not 
require a hearing and by order approve or disapprove such trans- 
action. ” (Footnote omitted. ) 


8 


and submission of voluminous information the Associate 
Chief Examiner, at the request of Butler, issued a sub- 
pena to Pan American for the production of additional 
extensive documents. A substantial number of documents 
submitted in response to the subpena were submitted by 
Butler as exhibits in the proceeding (R. 1531-1685). 


At the public hearing a record of 472 pages of testimony 
plus 1,748 pages of exhibits was developed. During the 
course of the hearing, Pan American indicated that it did 
not intend to engage in the fixed base operation business 
and amended its application to exclude any issue as to this 
(R. 375, 2436-2437, 2187, 2223). Agreed language for this 
purpose was included in the Board’s order as a condition 
to approval. 


The Department of Transportation participated in the 
proceeding and urged approval of the Agreement on the 


grounds that the New York area airspace is highly con- 
gested, that development of reliever airports would alle- 
viate this congestion and that private funds for the devel- 
opment of reliever airports should be encouraged (R. 1776- 
1781). No air carrier intervened. 


The Associate Chief Examiner issued an initial deci- 
sion approving the Agreement, subject to conditions. The 
decision outlined the provisions of the Agreement (R. 2846- 
2849), cited the applicable law to be considered in the pro- 
ceeding, §§102, 408 and 414 of the Act, §2 of the Sherman 
Act (15 U.S.C. 2) and §7 of the Clayton Act (15 U.S.C. 
18), and discussed the antitrust laws as they relate to the 
public interest under $408 of the Act. The initial decision 
also reviewed extensively the position of the parties in 
the proceeding (R. 2853-2861). It carefully considered 
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congestion at the New York metropolitan area airports, 
the benefits that would result from approval of the Agree- 
ment and anticompetition effects. The Examiner reached 
the following conclusion: 


“Ultimate findings. In the light of the foregoing facts, 
findings, and conclusions and all the record, it is found 
that: 


1. The agreement between Pan American World Air- 
ways, Inc., and the Port Authority, subject to a con- 
dition against Pan American’s engaging regularly in 
the aviation service business except for its sale, own- 
ership and operation of aircraft, will not be incon- 
sistent with the public interest, will not result in creat- 
ing a monopoly or monopolies and thereby restrain 
competition or jeopardize another air carrier not a 
party to the acquisition, (sic) and should be approved. 
“3. The Board should retain jurisdiction to impose such 


further conditions as may be found reasonable . . .” 
(R. 2279-2280). 


Butler and NATA filed petitions for discretionary re- 
view of the Examiner’s initial decision (R. 2890-2912, 2913- 
2924). Petitions for review were also filed by other parties. 
The Board granted review of the initial decision without 
further proceedings. 


The 22-page opinion and order on review re-affirmed the 
findings and conclusions of the Examiner and made still 
further findings supporting approval of the Agreement. 


* The Board imposed an additional condition which provided that 
any charges proposed by Pan American in excess of those in effect 
as of September 19, 1967, of a similar nature at other Port Author- 
ity airports, required Port Authority approval. This condition 
was modified by the Board in its order on reconsideration to pro- 


In summary, it stated: 


“That the agreement between Pan American and the 
Port Authority ... will not be inconsistent with the 
public interest, will not result in creating a monopoly 
or monopolies and thereby restrain competition or 
jeopardize another air carrier not a party to the ar- 
rangement, and should be approved;” (R. 2994). 


The Board’s order of approval contained the conditions 
which preclude Pan American from engaging regularly 
in the aviation service business and under which the Board 
retains jurisdiction. 

On October 15, 1968 Butler and NATA petitioned the 
Board for reconsideration of Order 68-9-120, and sought 


the right to file further briefs and to present oral argu- 
ment. The Board denied Butler’s and NATA’s petitions. 


vide that the charges could be adjusted in accordance with a De- 
partment of Commerce Index without Port Authority approval 
as long as the charges did not then exceed similar charges at other 
Port Authority airports (R. 2997). 
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Summary of Argument 


1. The conclusion of the Board that the Agreement is 
not inconsistent with the public interest is supported by 
appropriate findings and by substantial evidence, as fol- 
lows: 


(a) The Agreement between Pan American and the 
Port Authority for the operation of Teterboro Air- 
port is designed to develop general aviation facilities 
and attract general aviation aircraft from the major 
jetports in the New York metropolitan area. Major 
congestion now exists at these jetports and is becom- 
ing progressively worse. The development of Teter- 
boro Airport will make a substantial contribution to 
the public interest by helping to alleviate this conges- 
tion. 


(b) The Department of Transportation, the Federal 
agency most expert in airport planning, supports the 
arrangement for a substantial investment in Teter- 
boro Airport facilities and concurs that its development 
will help to alleviate air congestion in the New York 
metropolitan area. 


(¢) There is urgent need for development of Teter- 
boro Airport now. In the absence of implementation 
of the Agreement, there is no assurance that the devel- 
opment will occur or that it will occur without substan- 
tial delay. 


(d) Pan American is fully committed to operate 
Teterboro as a public airport in a non-discriminatory 
manner. The Agreement contains extensive provisions 
concerning non-discrimination. Likewise, the Sponsor’s 
Assurances in connection with Federal aid to the Air- 
port, with which Pan American is obligated to comply, 
contain similar provisions. Additionally, the Board 
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has retained jurisdiction to take appropriate action or 
to impose additional conditions if the circumstances 
should require. 


(e) There is no conflict between Pan American’s 
interest as an air carrier and Pan American’s interest 
as operator of Teterboro Airport which, by the terms 
of the Agreement, will be restricted to use for general 
aviation. The development of Teterboro Airport will 
benefit both the air carriers and general aviation by 
relieving congestion in the metropolitan New York area 
and providing improved general aviation facilities. 


2. The conclusion of the Board that the Agreement will 
not create a monopoly or monopolies and thereby restrain 
competition or prejudice another air carrier is supported 
by appropriate findings and by substantial evidence, as 
follows: 


(a) There are a number of other airports available 
to serve general aviation in the New York area, and new 
and improved facilities are being planned. Pan Ameri- 
can has no control over the development or operation 
of other airports in the area. 


(b) There will be no restraint of competition re- 
sulting from the Agreement in connection with Pan 
American’s sale of jet aircraft. Pan American is al- 
ready engaged in the business of selling such aircraft, 
which is highly competitive. Pan American enjoys only 
a small part of the total market. The non-discrimina- 
tion provisions of the Agreement, of the Sponsor’s 
Assurances and the Board’s retention of jurisdiction 
will prevent any restraint of competition in this re- 
gard. 


(c) The provisions of the Agreement adequately 
restrict the granting of special advantages to Pan 
American passengers utilizing air taxi or helicopter 
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services between Teterboro and other airports in the 
New York metropolitan area. 


3. The Board did not err in denying the Petitions for 
Reconsideration of the Board’s action in denying the re- 
quest to file further briefs and to present oral argument. 


Argument 


The petition for review before this Court was filed pur- 
suant to $1006 of the Act (49 U.S.C. 1486). §1006(e) pro- 
vides that the findings of fact by the Board are conclusive 
if supported by substantial evidence. Under this provision 
it is the agency’s function to make findings of fact, to draw 
inferences therefrom, and to make such determinations as 
are required by the application of the facts to the statu- 
tory standards provided by Congress. Upon petitions for 
review, the Court determines whether the agency’s find- 
ings are supported by substantial evidence, whether the 
application of such findings to the statutory standards 
are rationally explained, and whether the law is properly 
interpreted. Universal Camera Corp. v. N.L.B.B., 340 U.S. 
474 (1951); American Airlines v. Civil Aeronautics Board, 
192 F. 2d 417 (C.A.D.C. 1951). The petitioners challenge 
the sufficiency of the Board’s findings and the evidence to 
support them. These are fully adequate. 
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I. 


The Board Made Appropriate F indings Supported by 
Substantial Evidence in Reaching the Conclusion That 
Approval of the Agreement Is Not Inconsistent With the 
Public Interest. 


§408(a) (3) of the Act makes it unlawful unless approved 
by order of the Board “For any air carrier . . . to pur- 
chase, lease, or contract to operate the properties, or any 
substantial part thereof, of any person engaged in any 
phase of aeronautics otherwise than as an air carrier ;” 


§408(b) of the Act requires the Board, after hearing, 
to approve such transaction unless it finds that the trans- 
action will not be consistent with the public interest. The 
Board correctly found that the development of Teterboro 
Airport would alleviate congestion in the New York met- 
ropolitan area and constitute a substantial benefit to the 
public, and that the Agreement was not inconsistent with 
the public interest (R. 2977). 


A. The Associate Chief Examiner and the Board 
Correctly Concluded That There Is an Urgent 
Need for Development of Reliever Airports in 
the New York Metropolitan Area 


While petitioners concede that there is a need for the 
development of Teterboro Airport (Brief, p. 19), they 
seek to play down the magnitude and the urgeney of that 
need. In its order setting this case down for hearing, the 
Board adverted to the “difficult problems of congestion 
that currently exist at the major airline airports serving 
the New York metropolitan area” (R. 213). This not only 
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is a matter of common knowledge, but has been corrobo- 
rated by several studies which are a part of the record 
(R. 1166-1226, 1228-1240). 


This subject was dealt with by Dr. William J. Ronan, 
Chairman of the Metropolitan Commuter Transportation 
Authority in his report to Governor Nelson A. Rockefeller 
of New York in March, 1967 (R. 1230), wherein he stated: 


“The air traffic problem particularly as it relates to 
existing major airports—John F. Kennedy, LaGuardia 
and Newark—is becoming more intolerable daily. <Ac- 
tion to relieve air traffic congestion is long overdue, 
both from the viewpoint of present and future air 
operations and the economic development of the re- 
gion.” 


The present and anticipated congestion at the New York 
airports can best be understood in terms of the growth of 
aircraft movements. Total aircraft movements at the 
region’s three major airports, increased from 531,000 
in 1955 to 855,000 in 1965. The forecast is for 1,014,000 in 
1970 and 1,363,000 by 1980 (R. 1230). The magnitude of 
this growth becomes more evident when translated into 
terms of instrument flight rules movements at peak hours: 
the forecast of 206 movements per hour by 1970 will exceed 
capacity by 33 movements, and the expected 285 move- 
ments per peak hour in 1980 will exceed capacity by 112 
movements (R. 1230). 


The critical situation that will obtain in 1980 is further 
substantiated by the forecast of the Department of Trans- 
portation that the 588,900 scheduled air carrier operations 
in the New York hub (which includes all airports in the 
New York and Newark area) in 1965 will increase to 
1,395,500 in 1980 (R. 1249). While the foregoing two fore- 
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casts of traffic in the New York area may differ in minor 
degree as to method of forecasting, they both show 
that the growth of aviation activity at the three major 
jetports as well as the metropolitan Newark-New York 
area will substantially outdistance existing facilities. 


General aviation is growing at an even faster rate than 
air carrier operations. General aviation movements of 
1,771,800 in the New York hub area in 1965 are forecast 
to increase to 6,606,100 in 1980 (R. 1249). On a nation- 
wide basis, in 1966, 95,000 general aviation aircraft flew 
four times as many hours and twice as many miles as the 
approximately 2,000 aircraft operated by the commercial 
airlines (R. 1230), and it is anticipated that the general 
aviation fleet will double to about 200,000 aircraft within 
the next 10 years.’ Relating the growth of general avia- 
tion to aircraft movements at the three major New York 


airports, it is forecast that general aviation will comprise 
37% of total movements by 1970 and will increase to 42% 
by 1980 (R. 1231).* 


The outlook for the future in terms of arrival and de- 
parture delays is thus grim indeed. At the three major 
airports today, delays of from 10 to 20 minutes are rou- 
tine, and at Kennedy Airport delays frequently reach 30 
to 40 minutes. For 1970 the prediction is for a two-hour 
delay at John F. Kennedy Airport, an obviously unaccept- 
able situation (R. 1231). Since the record in this case was 


* Interim Report of the Aviation Subcommittee to the Committee 
on Commerce, United States Senate, p. 4. 


*The Tri-State Transportation Committee, in its Report on 
General Aviation Airports for the Future, also forecast that capac- 
ity at the three major New York airports “is adequate to accommo- 
date scheduled airline traffic through 1975 if general aviation 
activity, or at least most of it, can be encouraged to move to other 
airports” (R. 1208). 
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closed, the FAA has promulgated regulations effective 
June 1, of this year for the three major New York jetports 
which restrict air movements at peak hours. 


The Agreement for the operation of Teterboro Airport, 
by Pan American, will develop a reliever airport to allevi- 
ate the current and anticipated congestion at the New York 
major jetports (R. 419). It will provide high quality facil- 
ities for general aviation, and by doing so, would assist 
air carrier operations, thus benefiting all concerned. 


The desirability of this approach to the problem is 
widely acknowledged. It was proposed by the Tri-State 
Committee (R. 1180-1182) ; reiterated by Dr. Ronan in his 
latest report (R. 530) ; and strongly endorsed by the recent 
Interim Report of the Aviation Subcommittee of the 
Senate Committee on Commerce on the National Airport 
System. In this connection, the Report stated: 


“The ideal and ultimate solution is the provision of 
separate and equal airport facilities for general avia- 
tion in the major hub areas.” (p. 8). 


This is precisely what the Agreement will accomplish at 
Teterboro. 


It is important to note that transfer or diversion of 
general aviation from the major jetports to Teterboro Air- 
port is not at issue in this proceeding. Even Butler con- 
cedes this (R. 1402) and, clearly, the need is so great that 
there is urgent need for any and all facilities that anyone 
is willing to develop or sponsor. 
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B. The Department of Transportation’s Statement 

of Position Emphasizes the Desirability of Pan 

American’s Proposal Under the Agreement 

The Department of Transportation has as one of its pur- 
poses “... to facilitate the development and improvement 
of coordinated transportation services ...”. (49 U.S.C. 
1651(b)(1)). To accomplish that purpose the FAA was 
placed under the jurisdiction of the Department, and it 
has complete responsibility for the planning and layout of 
air routes for traffic in major metropolitan areas, the 
operation of navigational aids, en route and at air ter- 
minals and the operation of airport control towers (49 
U.S.C. 1348(b)). Perhaps most significant for purposes 
of this case, FAA also has the responsibility for long range 
planning of a national airport system (49 U.S.C. 1353(a)). 
With this broad scope of responsibility, the Department 
through the FAA has prepared extensive studies focusing 
on the development of reliever airports. The FAA has 
also participated in or contributed to most of the published 
documents introduced into the record of this proceeding 
which relate to the question of air traffic congestion and 
delay.® 


With such expertise and broad scope of knowledge as 
to the major question involved, the Department’s state- 
ment of position in this proceeding should be accorded 
great weight. That statement makes three major points: 


1. the “New York area airspace and airports are highly 
congested”; 


5 See, ie. (R. 1224-1240) Jetports and General Aviation in the 
New York Metropolitan area; General Aviation Airports for the 
Future (R. 1166-1240). 
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2. that “Improved general aviation facilities in the New 
York metropolitan area are badly needed to alleviate this 
congestion”; and 


3. that “The expenditure of funds by the private sector 
of the economy for the development of reliever airports 
should be encouraged”. 


Based on these, it reached the following conclusion: 


“The Department believes that Pan American’s under- 
taking to operate these airports for 30 years and its 
proposal to invest substantial amounts of money in 
their improvements, will lead to significant reductions 
in the existing and forecast congestion at the major 
New York airports.” (R. 1776-1781). 


C. The Board Correctly Found That Approval of the 

Agreement Meets a Present Urgent Public Need 

The Examiner and the Board found that the develop- 
ment of Teterboro Airport would meet an existing urgent 
public need in relieving air congestion in the New York 
metropolitan area (R. 2976b-2977). Petitioners argue that 
disapproval of the Agreement would not mean defeat of 
the airport improvement program because other persons 
would or should step up to make similar improvements 
(Brief, pp. 50-51). Even if this contention were supported 
by the record, it would be irrelevant. The Board’s duty 
was to consider the specifie Agreement before it, not to 
speculate whether other parties might enter into similar 
arrangements for accomplishing the same purpose, or 
whether the Port Authority might do so itself. If this 
specific Agreement justifies approval under the standard 
of §408(b) of the Act, the Board must approve. It is a 
regulatory, not a management agency. 
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In any event, there are no facts of record which demon- 
strate that, if the Agreement is disapproved, Teterboro 
Airport will be developed to meet the urgent public need. 
The Port Authority has not adequately developed Teter- 
boro Airport in the past (R. 1163). The runway and taxi- 
way work now in process was undertaken under the Agree- 
ment and in contemplation of its approval, and it is note- 
worthy that the Grant Agreement for Federal funds for 
runway construction, which obligates the Port Authority 
to operate Teterboro for 20 years as a publie airport, 
specifically provides that in the event of Board disap- 
proval of the Agreement, the Port Authority may reim- 
burse FAA for funds advanced, and be relieved of its 
obligations under the Grant Agreement (R. 1051). Fur- 
ther, Mr. Wiley, Director of Aviation for the Port Author- 
ity testified that the Port Authority would continue to 
operate the airport; he made no commitment as to any 
improvements : 


“Q. Mr. Wiley, you indicated that if the agreement 
with Pan Am were disapproved by the Board that you 
would continue to operate the airport. Has the Port 
Authority made any decision as to what facilities or 
construction would be undertaken at Teterboro in that 
eventuality? A. No, we have not. 

“Q. And you have made no commitment that any 
would be undertaken? You do not make any commit- 
ment here? A. No.” (R. 2279). 


There is no substantial evidence that any other person 
would take on the job of developing Teterboro Airport. 
The President of Butler, Mr. Dopp, presented hearsay 
testimony on this subject which was too general and out 
of date to be meaningful, and it fell far short of establish- 
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ing that anybody else was really interested in and prepared 
to make a substantial investment. Mr. Wiley testified that 
he knew of no such overture to the Port Authority (R. 
2257). As to Butler itself, while Mr. Dopp professed a 
mild degree of past and present interest, he conceded that 
he had never made a detailed proposal and that Butler 
was not prepared to make an investment comparable to 
that planned by Pan American (R. 2600-2605). In view 
of the demonstrated need and the fact that Pan American 
is prepared to go forward with a program for development 
of Teterboro Airport at once, petitioners’ argument that 
disapproval would not delay its development (Brief, p. 51) 
is unfounded. 


In connection with petitioners’ argument that a public 
agency, ie., the Port Authority, should operate Teterboro 
Airport instead of Pan American, they indicate that there 


is a “real mystery” (Brief, p. 51) as to why the Port Au- 
thority decided to enter into the Agreement with Pan 
American. This point, as well as the delay that would en- 
sue if the Agreement were disapproved, was focused on 
by the Board: 


“We are also unpersuaded by the argument that the 
public interest requires public rather than private oper- 
ation of the airport, and accordingly that the agreement 
should be disapproved and reliance placed upon the 
Port Authority for Teterboro’s development. The 
Port Authority is the public agency which has the direct 
responsibility for operation of the airport. That agency 
has determined that the public interest would best be 
served by Pan American’s private development of the 
airport, based upon its conviction that Pan American 
is qualified to promote and fully develop Teterboro 
Airport into one of the country’s outstanding public 
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general aviation airports in the shortest interval of 
time. The Board should not interfere with the Port 
Authority’s judgment as to the appropriate method for 
operation of the airport, absent a convincing showing 
that such method would be detrimental to the public 
interest. There is nothing in this record that would 
lead us to the conclusion that this is in fact the case. 
On the contrary, as the examiner noted, to require that 
the Port Authority itself undertake the improvement 
of the airport would inevitably lead to substantial 
delay.” (R. 2980-2981). 


D. Pan American Is Fully Committed to Operate 
Teterboro Airport on a Nondiscriminatory 
Basis and Is Subject to Substantial Control 


The bulk of petitioners’ arguments against the Agree- 
ment go to possible abuses which might eventuate. There 
is no evidence of record that any of the fears expressed 


are other than hypothetical, and, in any event, more than 
adequate safeguards are provided. Contrary to petition- 
ers’ argument that Pan American can operate Teterboro 
Airport with “practically unfettered control” its opera- 
tion will be circumscribed by the provisions of the Agree- 
ment and Pan American’s obligations to the FAA. Also, 
its operation will be subject to the continued jurisdiction 
of the Board. Petitioners’ argument is basically that Pan 
American will violate and the Port Authority will not 
enforce the Agreement, and that the FAA and the Board 
cannot be relied upon to carry out the obligations which 
have been placed upon them by law. 


1. Control by the Port Authority 


Contrary to the allegations of petitioners, the Port Au- 
thority has not abdicated its responsibilities as a public 
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agency in connection with Teterboro Airport. Under the 
Agreement Pan American is fully committed to operate 
Teterboro as a public airport in a nondiscriminatory fash- 
ion. For example: 


(a) Section 2 provides that the Airport operator shall 
“use the airport as a public airport in accordance with 
the aforementioned statutes [Chapter 41 of the Laws 
of New Jersey of 1949 and Chapter Forty-three and 
Eight hundred and two, respectively, of the Laws of 
New Jersey of 1947] and all other applicable laws 
and regulations ...” (R. 131); 


(b) Section 26—Services Furnished—provides “The 
Airport Operator agrees that it shall furnish said serv- 
ices on a fair, equal and not unjustly discriminatory 
basis to all users thereof and shall charge fair, rea- 
sonable, and not unjustly discriminatory prices for 
all such services” (R. 164); and 


(c) Section 35, which sets forth the charges initially 
to be in force, reiterates, “All charges with respect to 
the use of the airport or any part thereof including but 
not limited to those referred to in paragraph (a) 
above, shall be at fair, reasonable, and not unjustly 
discriminatory rates.” (R. 170). 


Also, under the Agreement the Port Authority will main- 
tain substantial control over Pan American’s operation of 
the airport. In addition to those aspects already dis- 
cussed, Pan American cannot enter into any agreement for 
the use and occupancy of the airport or construct any fa- 
cilities without the consent of the Port Authority (R. 141- 
142, 144-147). This is a far ery from “Unfettered control” 
by Pan American. 


2. Control by the FAA 


Under the Agreement Pan American has assumed and 
is subject to all the terms and conditions of a Grant Agree- 
ment between the Port Authority and the FAA (R. 172- 
173, 1045-1062). The Sponsor’s Assurances to the Grant 
Agreement provide that the airport shall be operated for 
the use and benefit of the public and that the operator 
ean only establish fair, equal and not unjustly discrimi- 
natory conditions to be met by all users of the airport. 
Also, exclusive grants for the conduct and acronautical 
activity are prohibited and any agreement under which a 
privilege is granted to another at the airport must include 
provisions to furnish service at, and to charge for such 
service at a fair, equal and not unjustly discriminatory 
basis. Further, the Sponsor’s Assurances require that if 
an arrangement is made by the Sponsor (Port Authority) 


for the operation of the airport by others, that the Spon- 
sor reserves sufficient rights and authority to insure the 
airport will be operated and maintained in accordance with 
the Act and the covenants. 


3. Retention of Control by the Civil 
Aeronautics Board 


Throughout the proceedings before the Board, various 
conditions were proposed as a basis for approval. The 
main concern of Butler in intervening appears to have 
been its concern that Pan American would itself operate 
as a fixed base operator at Teterboro Airport. Pan Ameri- 
can never had any such intentions and in an early stage 
of the hearing (R. 375) amended its application to provide 
that it would not engage in such activity except to such 
limited extent as might be required to carry out its obliga- 


25 


tion to see that such service was provided. This limitation 
was incorporated as a condition in the Examiner’s initial 
decision and the Board’s final order (R. 2997). 


The Board was not unmindful that there might arise, in 
the future, situations which were unforeseen. The Exam- 
iner recommended, with Pan American’s concurrence (R. 
2448), and the Board imposed as a condition to approval 
of the Agreement that the Board retain jurisdiction. The 
specific condition provided: 


“That jurisdiction over the proceeding is hereby re- 
tained for the purpose of imposing at any time, with 
or without hearing, such further conditions as may be 
found just and reasonable.” (R. 2997). 


E. The Board Correctly Determined That There 
Is No Conflict of Interest Between Pan Ameri- 
can as an Air Carrier and Pan American as 
the Operator of Teterboro Airport 


The Board dealt specifically with the conflict of interest 
argument as follows: 


“Moreover, we are unable to conclude that Pan Ameri- 
can’s operation of the airport would give rise to any 
substantial conflict of interest with respect to general 
aviation or fixed base operators. Nor can we conclude, 
that the conflicts alleged, even to the extent they might 
exist, would provide any substantial incentive toward 
practices in the operation of Teterboro Airport which 
would be in restraint of competition or otherwise ad- 
verse to the public interest.” 


* * * * « 


“Hven if there were a conflict between airlines and 
general aviation resulting from congestion at the major 
New York metropolitan airports, there nevertheless 
would be no incentive for Pan American to operate 
Teterboro in a manner which would be detrimental to 
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general aviation. With respect to the operation of the 
Teterboro Airport, the interests of Pan American 
and general aviation, as well as the public interest, are 
parallel, that is, the fullest development of Teterboro 
Airport for general aviation in a manner which will 
provide relief of congestion at the major New York 
metropolitan jetports.” (R. 2986-2987). 


The petitioners have sought to challenge these findings 
on the ground that the Board did not understand or deal 
with the conflicts of interest which would exist by reason 
of the Teterboro Agreement. 


At the outset, the petitioners’ prime concern in inter- 
vening in this proceeding was their fear of direct competi- 
tion from Pan American in the general aviation services 
field : 


“Statement of Butler’s Position 


1. The applications pose two important issues of 
broad significance to the public interest. They involve 
(1) whether a giant corporation with vast financial 
resources should be permitted to invade an industry 
characterized by small companies and intensive com- 
petition, and (2) whether under the circumstances pre- 
sented, the exclusive right to provide general aviation 
services should be independent of air carrier control.” 
(R. 180, see also R. 190). 


Also at that time Butler had expressed an interest to 
Pan American in establishing a fixed base operation at 
Teterboro, but postponed any further discussion in view of 
its intervention in this proceeding (R. 490). Had Pan 
American intended itself to compete in the business of 
aviation services at Teterboro, there might have been some 
basis for petitioners’ argument. With that issue with- 


27 


drawn (p. 8, supra) petitioners have tried in each suc- 
cessive filing to dream up some conceivable conflict. 


Atlantic Aviation, which, as the fixed base operator at 
Teterboro would have much more cause for concern than 
Butler if there really were such a “conflict”, disagreed with 
this contention. In a letter sharply criticizing NATA’s 
petition in this case, Mr. Richards, President of Atlantic 
Aviation, wrote as follows :° 


“You know as well as I, Frank, that many of our metro- 
politan airports are reaching a point of dangerous 
saturation. We also know that this condition was not 
brought about by the doubling, tripling or quadrupling 
of the number of air carrier airplanes. It was brought 
about by the wonderfully rapid growth of general 
aviation. I would submit that we who represent gen- 
eral aviation should recognize the problems that exist 
and acknowledge that we have contributed to the pres- 
ent situation. I am not prompted to attempt to find a 
solution to the problem by claiming that the airlines 
are trying to run us out of business or any other argu- 
ment based on emotion. I am confident that the air- 
lines recognize, as we do, that private aviation and 
business aviation are here to stay, that we have a 
mutual problem, and the problem must be solved, 
that there are solutions to these problems, that these 
solutions can be found, but only if we work together 
in a group effort to find them. 


“I think it’s about time that all of us in the aviation 
industry stop cursing the darkness and light a few 
candles.” (R. 494). 


‘Mr. Richards’ oral testimony related entirely to the financial 
implications of the forecasts in the TAMS report, and in no way 
detracted from the views quoted in the text (R. 2546-2550). 
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While petitioners continue to indulge in much specula- 
tion and lenethy argument in an attempt to describe con- 
flict of interest, their latest real contention in this regard is 
that Pan American would use the Agreement to curb the 
free expression of general aviation’s point of view with 
regard to the allocation of rights in the congested areas.’ 


The suggestion that Pan American will not treat the 
general aviation users fairly at Teterboro, in order to stifle 
their expression of view with regard to the use of other 
airports and that this will be effective as to the whole 
industry, strains credulity. Such conflict simply does not 
exist because of Pan American’s interest in developing 
Teterboro. However, if attempts at any such practice were 
to develop, the provisions of the Agreement, together with 
the Board’s retention of jurisdiction, would certainly pro- 
vide adequate means for remedying the situation. The 
speculative possibility that such conflict might arise does 
not outweigh the public benefits which the Board found 
would be derived from the prompt implementation of the 
Agreement. 


7 An attempt is made on page 29 of petitioners’ brief to argue 
that Pan American might not wish to develop Teterboro fully for 
general aviation, despite its heavy financial commitment. However, 
this argument is pure speculation and is, in effect, abandoned in the 
next paragraph of the brief, which says that the Board’s contrary 
finding is not responsive to the fundamental issue, which is whether 
Pan American “can and will exert its power as Teterboro’s landlord 
to curb the free expression of general aviation’s point of view.” 
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Il. 


The Board Made Appropriate Findings Based on Sub- 
stantial Evidence in Reaching Its Conclusion That the 
Agreement Does Not Create a Monopoly and Thereby 
Restrain Competition or Jeopardize Another Air Car- 


rier. 


In addition to an affirmative determination of the public 
interest issue raised by $408 of the Act, discussed above, 
the Board also was required to and did determine, in the 
words of the first proviso of §408(b) of the Act that the 
Agreement “will not result in creating a monopoly or mo- 
nopolies and thereby restrain competition or jeopardize 
another air carrier not a party” to it. The Board cor- 
rectly found that the proviso was not applicable.* 


The findings required to make it applicable are explained 
in Butler Aviation Company v. CAB, p. 519, supra, as fol- 
lows: 


“Restraint of competition or jeopardy to another air 
carrier is not enough to trigger the proviso unless 
brought about by the creation of a monopoly; per 
contra the creation of a monopoly is not enough un- 


8 We recognize, as did the Examiner and the Board, that in light 
of the immunity from the antitrust laws conferred by §414, the 
Board must consider anticompetitive effects less extreme than those 
covered by the first proviso of §408 in passing on the public interest 
issue. The only suggestion of any such effect was in the “conflict” 
argument, which we have shown to be without merit. In addition, 
the benefits to be derived from approval of the Agreement are so 
substantial as to offset any incidental anticompetitive effect. In 
this portion of the brief we deal only with the question whether the 
Agreement create the “extreme” anticompetitive effects “limned in 
the proviso” (Butler Aviation Company v. CAB, U.S. Court of 
Appeals, 2nd Cir., 389 F. 2nd 517, 519 (1968) ). 
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less it would restrain competition or jeopardize a non- 
party air carrier.” 


We will therefore consider each of these subissues sepa- 
rately. In fact, however, no monopoly is created, nor do 
the proposed operations in any way restrain competition 
or jeopardize another air carrier. 


A. The Agreement Creates No Monopoly 

The first question that properly arises in considering 
this subissue is “monopoly of what’? The pertinent area 
of inquiry relates to airports that might serve the New 
York metropolitan area. Not only are there a number of 
such airports, and more in the planning, but by their very 
nature, Pan American could not conceivably control or 
restrict entry into the “market”. 


1. Many Other Airports Serve the New York Hub Area 
and New and Improved Facilities Are Being Planned 


Teterboro is only one of the general aviation airports 
that serve the New York hub area. There are a number of 
others. 


Westchester County (White Plains) Airport, located 26 
miles from Times Square, accommodated 234,947 general 
aviation operations during the calendar year 1966. 136,061 
of these were itinerant operations, the largest number of 
such operations handled by any airport, including the Port 
Authority airports, in the greater New York metropolitan 
area. Westchester County Airport is an all-weather air- 
port with instrument landing facilities and runways up to 
6,550 feet in length (R. 518). 


MacArthur (Islip) Airport, located 40 miles from Times 
Square, accommodated more total general aviation opera- 
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tions than any other airport, including the Port Authority 
airports, during the calendar year 1966. MacArthur han- 
dled a total of 303,169 general aviation operations, of 
which 127,448 were itinerant operations, during the cal- 
endar year 1966. MacArthur also is an all-weather air- 
port with instrument landing facilities, with runways up 
to 5,032 feet in length (R. 518). 


Morristown Municipal Airport, located 23 miles from 
Times Square, accommodated 156,975 general aviation op- 
erations, 67,883 of which were itinerant, in 1966. Plans 
have been made for the extension of Runway 5-23 to 6,000 
feet with provision of instrumental landing facilities. This 
airport, upon completion of these improvements, will offer 
a general aviation potential comparable to Teterboro, 
Westchester, MacArthur or Republic Airports (R. 518- 
519). 


The recently announced New York Metropolitan Trans- 
portation Authority program for improved general avia- 
tion facilities in the State of New York includes plans for 
the improvement of Spring Valley Airport (Rockland 
County), located 24 miles from Times Square (R. 530). 
This improvement program contemplates runway exten- 
sion to 5,000 feet and installation of appropriate naviga- 
tional facilities. 


Republic Airport located at Farmingdale, Long Island, 
29 miles from Manhattan has recently been acquired by 
Metropolitan Transit Authority by condemnation (R. 1237- 
1238). It will be developed into a modern general avia- 
tion airport and be a part of a transportation center with 
rapid transportation to Manhattan (R. 526-576). 


The Tri-State Transportation Committee report of May 
1965 stated that outside of a 10-mile radius but within a 
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20-mile radius of Times Square, three additional general 
aviation airports were available, all located in New Jersey. 
These airports are Linden, Caldwell-Wright and Totowa- 
Wayne. If the 20-mile radius is extended to 30 miles, 
there are seven additional airports in New Jersey (Lin- 
coln Park, Towaco, Hanover, Somerset Hills, Hadley, 
Preston and Red Bank) and three in New York (Christie, 
Ramapo Valley and Zahns) (R. 519). 


In addition to all of the foregoing, there are also the 
three Port Authority jetports, which handle a substantial 
volume of non-airline activity: For the year ended in 
December 1967 J. F. Kennedy handled 64,551 (R. 469) 
movements, La Guardia 115,852 (R. 470) movements and 
Newark 68,019 (R. 471) movements. Even were there to 
be put restrictions on these airports as to time of use, 
they are substantial facilities, serving the metropolitan 
New York area general aviation. La Guardia and Newark 
Airports are equally as accessible to Manhattan as Teter- 
boro Airport. 


With the current general aviation facilities available in 
the metropolitan area, extensive plans for new and im- 
proved facilities to meet the increasing demands of gen- 
eral aviation, and the prospect that still more are forth- 
coming, there is no basis for a finding that the proposed 
operations of Teterboro Airport will create a monopoly. 
The Examiner properly evaluated the availability of these 
airport facilities and concluded: 


“... their availability indicates that there is no mo- 
nopoly in Teterboro Airport with respect to service to 
Manhattan.” (R. 2871). 
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2. Airport Entry Is Not Susceptible to Monopoly 


Again unlike detergents or bleach, FTC v. Procter and 
Gamble Co., 386 U. S. 568 (1967), it is not really possible 
to monopolize the airport industry. For one thing, any 
given airport has only a limited capacity. When that has 
been “sold”, there is nothing more to be marketed. Fur- 
ther, there can be no real question that within a relatively 
few years these airports and all others in the New York 
metropolitan area will be used to capacity. The problem 
is one of capacity to cope with demand. 


In addition, with airports typically created or developed 
by governmental entities, how could Pan American con- 
ceivably restrict future entry into the field? Is it going to 
be able to prevent New York State, or New Jersey, or 
Connecticut, or the Port of New York Authority, from 
pursuing such projects? Obviously not, even if it were so 


foolish as to try. In short, “monopoly” in the usual sense 
is simply inapplicable to the situation presented here. 


B. Even If the Agreement Creates a Monopoly, There 

Is No Restraint of Competition or Jeopardy to 

Another Air Carrier Caused Thereby 

As noted above, even if the Teterboro Agreement cre- 

ated a monopoly, the Act would require disapproval only 
if a restraint of competition or jeopardy to another air 
carrier is caused thereby. No contention is made that there 
is jeopardy to another air carrier. No air carrier inter- 
vened or participated in the proceeding before the Board. 
Since no monopoly is created, it is hypothetical to discuss 
the restraint of competition; however, petitioners raise 
two issues which warrant comment. 
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1. Restraint of Competition in the Sale of 
High Performance Aircraft 

Petitioners argue that by virtue of Pan American oper- 
ating Teterboro Airport, its activity in the sale of Falcon 
aircraft thereby creates a restraint of competition within 
the first proviso of §408(b). However, Butler does not 
sell such aircraft and Atlantic Aviation located at Teter- 
boro does. As the Examiner noted (R. 2872): 

“ . . it [Atlantic] has expressed no fears that Pan 


American will squeeze out Atlantic Aviation Corpora- 
tion.” 


Also, no aircraft manufacturer or distributor intervened 
or participated in this proceeding. Pan American is al- 
ready in the business of sale of aircraft with a facility at 
Westchester County Airport and it hardly matters at what 
airport it bases the aircraft which it offers for sale. Its 
main sales effort is conducted from its main city office and 
demonstrations are made at airports throughout the coun- 
try where there are prospective purchasers (R. 439). 
Here the decision in the Hastern Air Lines-Remmert- 
Werner Acquisition case is dispositive. The Examiner and 
the Board (Orders E-25973, 25794) found that this is a 
highly competitive business, and the record in that case 
and here establish that the Falcon aircraft sold by Pan 
American enjoy only a relatively small share of the total 
market (Order E-25973, pp. 14-17; Butler Aviation Com- 
pany v. CAB, supra, pp. 518-519; R. 131-132, 164-165, 170, 
2620). 


2. Restraint of Competition in the Transportation of 


Passengers Connecting to Air Carrier Flights 
Petitioners contend that in connection with helicopter 
and air taxi service from Teterboro Airport, Pan Ameri- 
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can will be in a position to gain an advantage for itself. 
Contrary to petitioners’ allegations that Pan American 
could exclude such service from Teterboro to other con- 
necting airlines, Pan American’s obligation in connection 
with operation of a public airport as well as all the con- 
trols placed upon it, would preclude such action (Part I, 
D., supra). In addition, the Agreement spells out, with 
great specificity, Pan American’s obligations with regard 
to helicopter service, the operators thereof as well as other 
airline users. Those provisions are quoted in the Appendix 
hereto and circumscribe petitioners’ argument in this re- 
gard. 


The Board specifically addressed itself to this argument 
and stated: 


“,.. it is alleged that there would be a conflict of in- 
terest and restraint of competition by reason of the 
ability of Pan American to utilize its control of Teter- 
boro in a manner which would favor general aviation 
passengers connecting with Pan American’s scheduled 
airline traffic at the Kennedy Airport... . However, 
section 26(e) of the agreement specifically provides 
that any helicopter operations and related services at 
Teterboro, ‘will at all times be conducted and provided 
on a fair, equal and not unjustly discriminatory basis 
with respect to all persons wishing to use any of the 
same and to all airlines wishing to participate in such 
arrangements, activities and accommodations if any 
such air line operates within the Port of New York 
District.’ A similar provision is made with respect 
to the sale of tickets for scheduled airline services in 
conjunction with helicopter flights. Moreover, in view 
of the very limited proportion of Teterboro traffic 
which would presumably connect with Pan American’s 
overseas and foreign scheduled airline services, it 
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would appear that an attempt to provide a service 
limited to accommodating this traffic would not be 
economically feasible; and that Pan American would 
have no incentive to violate the anti-discrimination 
provisions of the agreement by doing so.” (R. 2988- 
2989). 


Ill. 


The Board Did Not Err in Denying the Petitions for 
Reconsideration of the Board’s Action in Denying the 
Request to File Further Briefs and to Present Oral 


Arguments. 


Petitioners contend that the Board did not comply with 
the provisions of §1004(a) of the Act (49 U.S.C. 1484(a)) 
in granting review of the initial decisions of the Board 
without further proceedings. That section provides in 


part “... In all cases heard by an examiner or a single 
member the Board shall hear or receive arguments on re- 
quest of either party.” Petitioners’ contention is without 
merit. 


The Board did, in fact, receive arguments. The Board 
addressed itself to this point in its order on reconsidera- 
tion: 


“To begin with, in deciding this case the Board had 
before it in the record and considered exhaustive argu- 
ment on the issues presented to the examiner. Butler 
alone filed a 72-page brief to the examiner and its 
petition for review constituted 20 pages, the limit per- 
mitted.* NATA filed a brief of only nine pages to the 
examiner. However, its petition for review was slightly 
longer than its brief, covering six separate points on 
the merits. Except for alleged procedural errors raised 


by Butler in its petition for review, the issues raised 
in the petitions for review were substantially the same 
issues considered by the examiner in his opinion.” 
(R. 3035 ftn. omitted). 


The Board added that it “took into consideration Butler’s 
brief to the Examiner in determining that further proce- 
dures were not warranted as well as its petition for re- 
view” (R. 3035). 


In any event the Board acted within its statutory au- 
thority in not receiving further briefs or hearing oral 
argument. Rule 28(d) of the Board’s Rules of Practice 
provides for shortened procedures on Board review of ini- 
tial decisions (14 C.F.R. 302.28(d)(1)).° This rule author- 
izes the Board to issue an order upon review of an initial 
decision “... without further proceeding on any or all of 
the issues where it finds that matters raised do not war- 
rant further proceedings.” The Board made such a finding 
here: 


“In view of the extensive nature of the proceedings be- 
fore the examiner, and the nature of the issues raised 
in the petitions for review, the Board finds that fur- 
ther proceedings are not warranted.” (R. 2976) 


® This rule was issued pursuant to Reorganization Plan No. 3 of 
1961 (75 Stat. 837, 49 U.S.C. 1324 Note) which vested in the 
Board “a discretionary right to review” of an initial decision of 
an examiner “. . . in such manner as the Board shall by rule pre- 
scribe.” 
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CONCLUSION 


Petitioners’ Brief is long and diffuse, precisely because 
it really has nothing to say. After a full and fair hearing 
in which a lengthy record was developed, the Board cor- 
rectly found that the Agreement will not be inconsistent 
with the public interest, will not result in creating a mo- 
nopoly or monopolies and thereby restrain competition or 
jeopardize another air carrier not a party to the Agree- 
ment. There is no basis for any change in that decision. 


Respectfully submitted, 


Davin L. Steece 
Attorney for Intervenor 
Pan American World Airways, Inc. 
Pan Am Building 
New York, New York 10017 


Dated: May 12, 1969 
New York, New York 
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APPENDIX 


Section 26(e) of the Agreement provides in part: 


“(e) Without limiting the generality of any provi- 
sion of this Agreement it is understood that the use 
of the Airport for helicopter flights, whether scheduled 
or not, and all activities, services and accommodations 
at or from the Airport in connection with said heli- 
copter flights, will at all times be conducted and pro- 
vided on a fair, equal and not unjustly discriminatory 
basis with respect to all persons wishing to use any 
of the same and to all airlines wishing to participate 
in such arrangements, activities and accommodations 
if any such airline operates within the Port of New 
York District. Further, the Airport Operator will in- 
sert and enforce appropriate provisions to such effect 
in any agreements it may enter into or arrangements 
it may make with any operator or operators of said 
helicopter flights. 

“It is understood furthermore that the sale of pas- 
sage and service for scheduled flights at other airports 
when in conjunction with the sale of passage on heli- 
copters or otherwise as referred to above will at all 
times be available on a fair, equal and not unjustly 
discriminatory basis to all airlines wishing to partici- 
pate in such arrangements and if any such airline 
operates within the Port of New York District.” 
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No. 22,602 


NATIONAL AVIATION TRADES ASSOCIATION 
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Respondent, 


PAN AMERICAN WORLD AIRWAYS, INC., and 
THE Port oF NEw YoRK AUTHORITY, 
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On Petition To Review Opinions and Orders 
of the Civil Aeronautics Board 


BRIEF FOR INTERVENOR 
THE PORT OF NEW YORK AUTHORITY 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 
STATEMENT OF THE CASE 
ARGUMENT 


Intervenor, The Port of New York Authority (Port Authority) 
has been permitted to review the draft of Brief for Respondent, The 


Civil Aeronautics Board (Board) and the draft of Brief for Inter- 
venor, Pan American World Airways, Inc. (Pan Am) and has 

concluded that any further restatement by it of the Issues Presented, 
of the Case and of Argument (except the reasons hereinafter set 

forth) would be unnecessary repetition of matters already adequately 
presented and, thus, unduly burdensome to the Court. The Port 

Authority, therefore, adopts by reference the Arguments of the 

Board and Pan Am. 


The additional argument below, directed to the “public 
interest” considerations involved and relating to the nature of the 
Port Authority, its powers and duties with regard to airports and 
its own plans for the development of Teterboro Airport, is 
submitted for the consideration of the Court. 


1. DEVELOPMENT OF TETERBORO AIRPORT BY PAN AM 
WILL SERVE THE “PUBLIC INTEREST”. 


The Port Authority is 


“a body corporate and politic created by a compact 
between the States of New Jersey and New York 
(R.S. 32:14) with the consent of the Congress of the 
United States. (42 Stat. 174). It is an agency of 
both States to further their common interests within 
the jurisdiction committed to it.’ (citations omitted) 


Bergen County v. Port of New York Authority, et 
al., 32 N.J. 303, 306 (1960). 


The Compact between the States which created the Port 
Authority provides, in Article VI (R.S. (N.J.) 32:1-7;McKinney’s 
Unconsol. Laws of N.Y., § 6407), that 


“The port authority shall constitute a body corporate 
and politic, with full power and authority to purchase, 
construct, lease and/or operate any terminal or trans; 
portation facility. * * *” (full text in Appendix | 


hereto). 


In 1947, the States enacted concurrent legislation, implementing 
and supplementing their Basic Compact, to facilitate the financing 
and effectuation of air terminals by the Port Authority (R. S. (N.J.) 
32:1-35.1 et seg.; McKinney’s Unconsol. Laws of N.Y., § 6631). In 
Section 3 of that legislation (R.S. (N.J.) 32:1-35.3; McKinney’s 
Unconsol. Laws of N.Y., § 6633), “air terminals purposes’’ were 
defined to mean 


“* * * the effectuation, establishment, acquisition, | 
construction, rehabilitation, improvement, mainten- | 
ance or operation of air terminals owned, leased or 
operated by the Port of New York Authority * * * | 
or operated by others pursuant to agreements with 
the Port Authority.” (emphasis supplied) (full text 
of definition in Appendix hereto). 


| 
This air terminal legislation enunciated the States’ view that 


“* * * the problem of “urnishing proper and adequate 
air terminal facilities within the (Port of New York) 
district is a regional and interstate problem, and that | 
it is and shall be the policy of the two States zo en- | 
courage the integration of such air terminals so far as | 
practicable in'a unified system.” (emphasis supplied). 


and, in furtherance of that policy, authorized the Port Authority to 
effectuate the required air terminals. (R.S. (N.J.) 32:1-35.1; 
McKinney’s Unconsol. Laws of N.Y., § 6631). (full text in Appendix 
hereto) To enable it to carry out the policy of the States, the 
Port Authority was granted very broad powers. 


“The Legislatures of New York and New Jersey have 
envisaged and approved the exercise by the Port 
Authority of the widest range of managerial iatitude 
in the field of air terminal operations, providing that 
the Authority should have ‘sole discretion’ over ‘all 
details of financing, construction, leasing, charges, 
rates, tolls, contracts and the operation of air termi- 
nals * * * controlled by (it)’ and that ‘its decision in 
connection with any and all matters concerning such 
air terminals shall be controlling and conclusive.’ N.J. 
S.A. 32:1-35.10” 


State of New Jersey v. D’Aquino, 56 N.J. Super. 
230 (App. Div. 1959) Certif. den. 30 N.J. 603 
(1959) Cert. den. 361 U.S. 944 (1959). 


In viewi of the foregoing statutory provisions, there can be no 
doubt that the Port Authority was fully empowered to make the 
operating agreement with Pan Am which was afforded by the Board 
in the orders here under review. 


Nor can there be any doubt that the implementation of the 
agreement will further the policy of the two States. When the basic 
concept of Pan Am’s redevelopment and operation of the Airport 
was publicly announced in August 1965, the Governor of the State 
of New Jersey and a representative of the Governor of the State of 
New York participated in the press conference at which the announce- 
ment of theibasic operating arrangement was made in support of the 
arrangement. (Ex. PNYA-I - p. 1 R. 1853) 


The definitive agreement submitted to the Board is simply a 
detailed amplification of the basic understanding between the parties. 
But, and of the greatest significance here, it makes positive the obli- 
gation of Pan Am to continue the operation of the Airport as a 
“public airport” in accordance with the air terminal legislation of 


the States of New York and New Jersey which is cited in the first 
“Whereas” clause therein. (Agreement, Section 2; R. 131) | 


The reasons why the Port Authority made the agreement were 
detailed to the Board in exhibit form (Ex. PNYA-1, pp. 1-5;/R. 1853 
to 1857) and in testimony (Tr. 72-13 to 25, R. 2236; Tr. 87-24 to 
88-7, R. 2251, 2). 


Shortly stated, those reasons were that Pan Am is capable of 
and prepared to undertake a vigorous improvement and promotional 
program for the further development of Teterboro as a Sate 
public airport for general aviation and to complete that development 
in the shortest interval of time. The record also discloses that the 
Port Authority itself has no present plans for a development/of the 
airport similar to that proposed by Pan Am, but rather that, failing 
approval of the agreement, the Port Authority will with regard to 
matters other than the runway improvements, simply continue to 
operate the Airport as it has in the past. (Tr. 118-9 to 24, R. 2282) 


Thus, the record makes clear that the Port Authority, in carrying 
out its duties to the States which created it, exercised the authority 
granted it by the States in making this agreement by reason of its 
judgment that the making and implementation thereof would further 
the public policy of the States regarding the furnishing of “proper 
and adequate air terminal facilities” within the Port of New York 
District. | 


Petitioners do not suggest that Pan Am will not carry out its 
agreement to redevelop Teterboro Airport. Rather, they contend, 
in Point III of their Brief, that Pan Am should not be permitted to 
do so because the Port Authority might do the same thing. The 
“public interest” in the development of the Airport will be served if 
it is accomplished by either - but approval of the agreement, by its 
terms, insures its prompt accomplishment. Absent approval, there is 


no such assurance. (Tr. 118-9 to 25; R. 2282) The benefits flowing 
from the agreement are not, as suggested by petitioners in Point III 
of their Brief, illusory. They are real. While petitioners might prefer 
to have the Airport developed further by the Port Authority rather 
than Pan Am, under the circumstances, the agreement can hardly be 
found “not consistent” with the public interest. 


CONCLUSION 


For the| reasons set forth in the Briefs adopted herein by refer- 
ence and the additional reasons hereinabove stated, the Port Author- 
ity requests that this Court affirm the Orders of the Board here 
under review. 


Respectfully submitted, 


Sidney Goldstein 
Francis A. Mulhern 


Attorneys for Intervenors 
THE PORT OF NEW YORK 
AUTHORITY 


APPENDIX 


Compact of April 30, 1921 Between the States of New Jersey and 
New York | 


ARTICLE VI. 


“The port authority shall constitute a body, both | 
corporate and politic, with full power and authority 
to purchase, construct, lease and/or operate any 
terminal or transportation facility within said district; 
and to make charges for the use thereof; and for any 
of such purposes to own, hold, lease and/or operate | 
real or personal property, to borrow money and 
secure the same by bonds or by mortgages upon any 
property held or to be held by it. No property now 
or hereafter vested in or held by either state, or by 
any county, city, borough, village, township or other) 
municipality, shall be taken by the port authority, 
without the authority or consent of such state, 
county, city, borough, village, township or other | 
municipality, nor shall anything herein impair or | 
invalidate in any way any bonded indebtedness of 
such state, county, city, borough, village, township or, 
other municipality, nor impair the provisions of law 
regulating the payment into sinking funds of revenues 
derived from municipal property, or dedicating the | 
revenues derived from any municipal property to a | 


specific purpose. 


“The powers granted in this article shall not be| 
exercised by the port authority until the legislatures | 
of both states shall have approved of a comprehen- 
sive plan for the development of the port as herein- 
after provided.” 


'The Comprehensive Plan was adopted by the states in | 
1922. It is found at RS. (N.J.) 32:1-25 to 35; McKinney’s 
Unconsolidated Laws of N.Y., §§ 6451 to 6461. 


R.S. (N.J.) 32:1-7; McKinney’s Unconsolidated 
Laws of N.Y., § 6407. 


Air Terminal Legislation of 1947 


“Upon the concurrence of the State of New York 
as provided in section sixteen hereof, the States of 
New Jersey and New York declare and agree that each 
air terminal within the Port of New York District 
serves the entire district, and that the problem of 
furnishing proper and adequate air terminal facilities 
within the district is a regional and interstate prob- 
lem} and that it is and shall be the policy of the two 
States to encourage the integration of such air termi- 
nals so far as practicable in a unified system. 


“Accordingly, in furtherance of said policy and in 
partial effectuation of the Comprehensive Plan, here- 
tofore adopted by the two States for the develop- 
ment of terminal and transportation facilities in the 
Port of New York District, the States of New Jersey 
and New York agree that the Port of New York 
Authority (hereinafter called the Port Authority) shall 
be authorized to effectuate, establish, acquire, con- 
struct, rehabilitate, improve, maintain and operate air 
terminals, as hereinafter defined, within the Port of 
New York District, and the two said States further 
agree that all cities and other State and local agencies 
shall be and they hereby are authorized to co-operate 
with the Port Authority in the development of air 
terminals, as hereinafter provided. * * *” 


RS. (N.J.) 32:1-35.1; McKinney’s Unconsolidated 
Laws of N.Y., § 6631. 


“The following terms as used herein shall mean: 


* * * 


“ “Air terminal purposes’ shall mean the effectua- 
tion, establishment, acquisition, construction, rehabi- | 
litation, improvement, maintenance or operation of 
air terminals owned, leased or operated by the Port 
of New York Authority (including airports operated 
under revocable permits) or operated by others pur- — 
suant to agreements with the Port Authority. * * *” 


* * * 


R.S. (N.J.) 32:1-35.3; McKinney’s Unconsolidated 
Laws of N.Y., § 6633. 
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THE BOARD’S ARGUMENTS, AND THE VALIDITY OF ITS DECI- 
SION, REST ON PUBLIC BENEFITS WHICH WILL BE REALIZED 
EVEN IF THE AGREEMENT IS DISAPPROVED | 


It is beyond serious dispute that the Teterboro agreement would give 
wide powers over rates, entry into business, and rules and regulations to 
Pan Am, which, as an airline, has a direct conflict of interest with general 
aviation and, as a private business, would have every incentive to maximize 
its own profits. It is equally obvious that these wide powers offer untold 
opportunities for abuses during the next thirty years. Although the respond 
ents attempt to downgrade the significance of these opportunities, they 
cannot deny them. Therefore, they rely primarily on an attempt to show 
that the public benefits flowing from the Pan Am agreement outweigh 
the disadvantages. 


Everyone recognizes that public benefits would flow from the devel- 
opment of Teterboro. Indeed, we so stated at the start of this proceeding. 
(R. 1402). Thus, the only question from the outset of this case has been 
whether Pan Am’s operation at Teterboro will entail some public benefits 
that would be lost if the agreement were disapproved. The Board’s deci- 
sion, as well as the respondents’ briefs, fail to cite a single public benefit 
which will result from Pan Am’s operation of Teterboro as compared to 
the operation of that airport by the Port Authority or some other entity. 
The evidence in the record indicates that all of the benefits! from the 
development of Teterboro would be realized even if the agreement is dis- 
approved, because the Port Authority would then develop the airport. 
Thus in weighing the public benefits of the Pan Am agreement against the 
disadvantages, the Board should have attached little or no weight to the 
alleged benefits. 


In other words, not only has the Board failed to satisfy the rigorous 
“no other means” test established by the Supreme Court in United States 
v. Third National Bank of Nashville, 390 U.S. 171 (1968) (a case con- 
sidered at some length in our brief but not even mentioned in the answer- 
ing briefs), but it has erroneously attributed to the agreement benefits that 
would ensue as surely upon disapproval of the agreement as} upon its 
approval. 


. The Record Is Unmistakably Clear That the Port 
Authority Will Develop Teterboro if the Pan Am 
Agreement Is Disapproved. 


Pan Am claims that “the Board’s duty was to consider the specific 
agreement before it. not to speculate whether other parties might enter 


into similar arrangements for accomplishing the same purpose, or whether 
the Port Authority might do so itself.” (Pan Am Br.. p. 19). The Board 
expresses much the same idea in somewhat more colorful language when 

it claims that it “was not required to wander preliminarily inte what might 
be fanciful byways.” (Board’s Br., p. 25, fn. 13)./ 


There was no need either to speculate or to wander into byways, fan- 
ciful or plain, because the record is quite clear that the Port Authority will 
develop Teterboro if the agreement is disapproved. The Board itself admits 
that the Port Authority would develop Teterboro in the absence of approval 
of the agreement: (Board’s Br., p. 58). We are convinced that a reading 
of the testimony of Mr. Wiley, the Port Authority’s Director of Avia- 
tion. clearly and unmistakably conveys the intention of the Port Author- 
ity to develop Teterboro Airport if the agreement is disapproved and to 
do so to an extent comparable to, although perhaps different in partic- 
ulars from, the development to be undertaken by Pan Am. Portions of 
Mr. Wiley’s testimony are quoted at pages 50-51 of our opening brief, 
and extensive excerpts are contained in the Joint Appendix (R. 2235-83). 


'Northwest Airlines, Inc. v. Civil Aeronautics Board, 112 U.S. App. D.C. 384, 
303 F.2d 395 (1962), cited by the Board in support of this contention, arose under 
radically different circumstances. That case was an appeal of the Board’s approval of 
the United-Capital merger, which took place under circumstances in which the only 
likely alternative to approval was the bankruptcy and dismemberment of Capital, with 
consequences that were almost impossible to predict. Here, however, the record is 
clear that if the agreement is disapproved the Port Authority will develop Teterboro. 


Citizens for Allegan County, Inc. v. Federal Power Commission, C.A.D.C. No. 
21,842 (April 29, 1969), also cited by the Board in support of this proposition, is a far 
cry from this case. The Court there stated: 


“We agree that the FPC has an active and independent duty to guard 

the public interest, and that this may require consideration of alterna- 
tive courses, other than those suggested by the applicant. [Citing 
cases] This does not mean that the FPC must always undertake 
exhausting inquiries, probing for every possible alternative, if no 
viable alternatives have been suggested by the parties, or suggest 
themselves to the Agency.”” (Slip Opinion at p. 13). 
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We urge the Court to read this testimony, as we are confident that it will 
thereby be persuaded that our interpretation is the only reasonable one. 
| 


Pan Am has sought to create a different impression by lifting out of 
context a later quotation from Mr. Wiley’s testimony. (Pan Am Br., 
p. 20). In so doing, it has failed to call the Court’s attention to further 
testimony just two pages later in the record, elicited on re-cross examina- 
tion by counsel for the Board’s Bureau of Operating Rights, which reads 
as follows: 


“BY MR. ROSENTHAL: 


“Q. Just a second ago Pan Am asked you if there were dis- 
approval of the proposed agreement has the Port Authority 
made a commitment to develop Teterboro’s operational 
facilities, and I believe you answered that No. 


“A. Tm sorry, I read that did we have any specific plans for 
the development of it.2 We have said we will go forward 
with the development of Teterboro if this agreement is 
disapproved. 


* * x | 


“Q. Mr. Wiley, are you now in this hearing making a com- 
mitment by the Port of New York Authority that it defi- 
nitely will not develop the fixed base operation facilities 
under general aviation services at Teterboro should aS 
Board disapprove the agreement? 


“A. I refer you to Exhibit PNYA-1, page 6, Item II(3) 
where it says: | 


| 
‘If the agreement between Pan American and the Port 


Authority is not approved by the Civil Aeronautics 
Board, the Port Authority itself will continue to operate 
Teterboro Airport as it has in the past’ 


“I make no commitment as to the detailed plans withih 
which Teterboro would be implemented and improved for 
the future at this stage of the game other than what jis 
stated in the direct testimony. ! 


“Q. And you make no commitment that the Port Authority 
will not pursue any development plan? 


“A. That’s right.” (R. 2281-82). (Emphasis supplied) 


The reporter apparently failed to transcribe accurately Mr. Wiley’s use of pilot’s 
lingo. We believe what Mr. Wiley meant was: “I’m sorry. I understood that question 
to be ‘Did we have any specific plans for the development of it.” We have said we will 
go forward with the development of Teterboro if this agreement is disapproved.” 
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We believe that the foregoing quotations, together with those set 
forth on pages 50 and 51 of our opening brief, can be read in only one 
way. That is, that the Port Authority would go forward with the develop- 
ment of Teterboro if this agreement is disapproved, and, while it would 
not commit itself to any specific program of action, it would proceed with 
a development similar to the TAMS proposal.? With all due respect, we 
believe that the Board is simply in error if it understood this testimony to 
mean something different. 


B. The Evidence Taken as a Whole Does Not Permit the 
Conclusion that Pan Am Would Do a Better Job of 
Developing Teterboro or Do It Sooner Than the Port 
Authority. 


Although it is true, as noted above, that tie Port Authority did not 
commit itself to any specific plan of improvement of Teterboro, the 
simple fact is that Pan Am was equally vague in committing itself to any 
specific program. Pan Am specifically stated that it ‘thas not adopted (the 
TAMS proposal) in exact detail or with finality” but that it is merely 
“descriptive of Pan American’s general intention for development” (R. 415), 
and further that “in general Pan American has in mind the same general 
construction program for the first five years of operations of Teterboro 
Airport” as in the TAMS proposal. (R. 444) (emphasis supplied). 


The Board’s brief states repeatedly that Pan Am will proceed with a 
program of developing Teterboro, but either offers no citation to record 
evidence to support those claims or seems to cite as “evidence” the Board’s 
own findings. The citations in the Board’s brief—or the absence of them— 
are so revealing of the lack of evidentiary support for its claims that we 
believe it appropriate to quote the passages in the Board’s brief dealing 
with this key question, substituting the true citations for the record refer- 
ences contained in the brief: 

“Pan American states that it intends to undertake a sub- 
stantial construction program aimed at developing Teter- 
boro into a modem, fully equipped general aviation facility. 
(Examiner’s initial decision). ... In addition, Pan Ameri- 
can proposes to commit up to $25 million within the first 
five years of its operation of Teterboro to a program along 


3The argument which the attorneys for the Port Authority have made at the end 
of the second paragraph on page 5 of their brief is clearly contrary to the sworn testi- 
mony of Mr. Wiley. Obviously the evidence of record must prevail over this argument. 
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| 
the lines of that suggested by TAMS which projected the 
construction of a new passenger terminal, new facilities for 
two fixed base operators, additional hangars, and increased 
automobile parking facilities [no citation].” (Board’s| Br., 
p. 8). 
* oe Ok i 

“In accepting the examiner’s general conclusions and 
approving the agreement, the Board found that Pan Ameri- 
can’s proposal to invest substantial sums in the development 
of Teterboro would make a ‘contribution toward relieving 
the congestion’ at the jetports and would result in ‘a teal, 
direct, immediate and substantial benefit.’ [No citation] 
The Board weighed these anticipated public benefits against 
the slight potential adverse effects which might flow from 
Pan American’s operations under the agreement and con- 
cluded that the agreement was not contrary to the public 
interest and should be approved [no citation].” (Board’s 
Br., pp. 24-25). | 


* ok * 


“ 


.. .. Pan American stands ready to proceed with a sub- 
stantial development program [no citation].” (Board’s Br., 
p. 26). 


These are all the claims which we could find in the Board’s brief that 
seem even remotely to support its argument on this vital point. The Board 
seeks to work miracles with bootstraps—evidence would be better. 


A fair reading of the evidence on this point will inevitably lead to 
the conclusion that Pan Am may have committed itself in some manner or 
other to develop Teterboro, but—like the Port Authority—it has not com- 
mitted itself to any specific program for that development.* Thus, there 
is simply no evidence in the record to support the claim that Pan Am will 
offer public benefits which could not be achieved if the agreement were 
disapproved. 


| 
4Particularly revealing is the Board’s statement—without citation to the record— 
that “Pan American proposes to commit up to $25 million” at Teterboro. (Board’s 
Br., p. 8). This claim is an accurate reflection of the extent of Pan Am’s commitment 
for the development of Teterboro, since presumably the investment of as little as 
$1,000 would fit within the “up to $25 million” category. 
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Since there is no real basis for a claim that Pan Am would do a better 
or more extensive job of developing Teterboro than the Port Authority, 
the Board’s briefi relies heavily on the claim that Pan Am would do it 
sooner. Here also the Board’s decision, as well as the answering briefs, are 
long on claims and short on evidentiary support. There are no citations 
to any evidence to demonstrate that Pan Am would develop the airport 
sooner than the Port Authority. 


Once again, |this can be demonstrated by quoting the Board’s brief 
with the correct record references inserted: 


“Faced with Pan American’s proposal, the Board had only 
two realistic choices: Approval, which would mean an 
immediate start on the desired improvements and an early 
contribution towards relief of congestion in the New York 
area; or disapproval, which would mean, at a minimum, 
substantial delay while the Port Authority prepared plans 
for its own development of the facility and/or sought 
another developer. [Port Authority’s brief to the exam- 
iner]> The seriousness of that delay is not to be mini- 
mized. [No citation] At the beginning of this proceeding 
the Board recognized the gravity of the congestion situation 
and directed that Pan American’s application be processed 
on an expedited basis. Similarly, the Board reviewed the 
examiner’s decision without briefs and oral argument to 
avoid further procedural delays. On reconsideration it 
stated that ‘the exigencies of time’ continue to require 
prompt disposition of the case, noting that ‘each month of 
delay of approval will result in a corresponding delay in 
completion of the improvements.’ [Board’s Order on 
Reconsideration] It has been nearly five years since Pan 
American and the*Port Authority began to negotiate and 
there is every reason to fear that if the Port Authority is 
forced to,seek another developer similar delays will ensue. 
[No citation] Meanwhile, Pan American stands ready to 
proceed with a substantial development program.” [No 
citation] (Board’s Br., p. 26). 


Once again, the Board has fabricated an elaborate superstructure of argu- 
ment with no evidence. 


5¢ ompare the actual testimony of the Port Authority’s witness (Petitioners’ Br., 
pp. 50-51) with the arguments of its attorney. 


Seeenecnentienatilidttacieerdilitethencttien = tai eameeeetetna- lina 
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The evidence on this question indicates that it would require two to 
three years for the Port Authority to complete substantial improvements 
to the terminal operations (R. 2253), whereas the report prepared by Pan 
Am’s consultants indicates that it would take that long or longer for Pan 
Am to complete its development (R. 1120-22). 


It is impossible to emphasize too strongly that the Pan Am agreement 
has already delayed the development of Teterboro for several important 
years. The undeniable fact is that three years were wasted from the time 
that negotiations began in September 1964 until an agreement was finally 
reached in September 1967. (R. 399-401). Moreover, Pan |Am and the 
Port Authority obviously recognized that interested users of the airport 
would object and might embroil the project in legal controversies. In view 
of the leisurely pace of negotiations between Pan Am and the Port Author- 
ity, it is grossly unfair to claim urgency as a basis for denial of procedural 
rights of interested parties or as a basis for approving an agreement other- 
wise contrary to the public interest, both of which the Board jhas done. 


As noted on page 4 of Pan Am’s brief, the agreement does not take 
effect until the completion of certain runway and taxiway construction 
which is still in process. Moreover, the agreement provides that it will not 
take effect until all legal steps necessary to make the Board’s approval final 
have been completed. (R.625-26). Thus, it is impossible to predict when Pan 
Am’s development plans, whatever they may be, will begin to be imple- 
mented. Actually, the development of Teterboro Airport would probably 
have been speeded up materially if the Board had disapproved the agree- 
ment when it decided this case last September. Even now, nearly five 
years after the start of the Pan Am-Port Authority negotiations, the aban- 
donment of the agreement would probably lead to more rapid develop- 
ment of Teterboro than continuation of the effort to obtain approval. 
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Il 


THIS CASE DOES NOT INVOLVE APPLICATION OF 
SPECIALIZED ADMINISTRATIVE EXPERTISE INSULAT- 
ING THE BOARD’S DETERMINATIONS FROM EFFEC- 
TIVE JUDICIAL SCRUTINY 


At the outset of its discussion of the antitrust issues raised by the 
agreement, the Board recognizes its responsibility to evaluate the basic 
national policies embodied in antitrust doctrines and to apply these poli- 
cies to a determination of public interest issues raised by the application. 
(Board’s Br., p. 30).° The ensuing discussion in the Board’s brief is replete 
with conclusory language and allusions to findings in the Board’s opinion 
and the examiner's initial decision that, by and large, were not rationally 
derived from and could not be supported by substantial evidence of record. 


However, the Board urges the Court to accept uncritically its superfi- 
cial and conclusory analysis of the factually and legally complex antitrust 
issues in this case: Thus, at page 31 of its brief, the Board recites the ulti- 
mate findings contained in its opinion and goes on to assert that “In such 
circumstances, an agency’s expert judgment is not subject to reexamination 
by a court unless it was not arrived at in conformity with legal standards.” 


What the Board is asking of the Court, in other words, is that it 
recognize the supposed existence of administrative “‘expertise” in connec- 
tion with the issues raised by this proceeding, and that it not intrude upon 
the Board’s domain by examining too closely into the reasons, if any, 
given in support of the Board’s findings and conclusions or into the evi- 
dence, if any, upon which such conclusions were or might have been 
based. 


In general, the question of the extent to which a reviewing court 
should defer to administrative expertise with respect to a particular issue 


Here, as at other points in its brief, the Board garbles what are essentially two 
distinct ways in which antitrust considerations bear upon the case. Obviously, antitrust 
considerations are part of the evaluation of the overall public interest issue, as the 
Board admits. However, in addition, they are not only relevant to but determinative of, 
the issue of whether the agreement creates a monopoly and thereby restrains competi- 
tion, in which case the first proviso of Section 408(b) absolutely prohibits the Board 
from approving it. In the presence of a monopoly and a restraint of competition, which 
Petitioners believe to be established in this case, the permissive doctrine enunciated in 
Northern Natural Gas Co. v. Federal Power Commission, 399 F.2d 953, 961 (D.C. Cir. 
1968), is not applicable, and the Board is not free to ignore antitrust considerations 
because of countervailing public interest factors. 


9 


must be resolved in light of the degree to which that issue is in fact one 

that the agency is singularly qualified to evaluate. One of the leading 
students of administrative law, in an authoritative treatise on judicial 
review, confirms this view and admonishes against blind |deference to 
administrative determinations: 


“But the assumption that expertness is relevant can, if 
mechanically invoked, become ludicrous. Not every agency 
is envisaged by its legislative creator as expert nor is agency 
expertise always relevant.” JAFFE, JUDICIAL CONTROL OF 
ADMINISTRATIVE ACTION 577 (1965). | 


Both with respect to questions of law” and with respect to evidentiary 
matters,® the courts have a responsibility to exercise a degree of independ- 
ent judgment in areas where administrative expertness is not singularly 
relevant. 


Here, it should be noted that the Civil Aeronautics Board has 
extremely limited experience in antitrust matters compared td the federal 
courts. Accordingly, with all due respect for the Board, we submit that 
it does not have such a superior degree of expertise and that its determina- 
tions of antitrust policy could not be intelligently reviewed by the courts. 
This is particularly true with respect to the issues raised under the first 
proviso of Section 408(b), which call for straightforward application of 
conventional antitrust doctrine unmixed with the sorts of special public 
interest considerations committed to the Board’s special domain by the 
Federal Aviation Act. 


| 
The cases cited in the footnote on page 32 of the Board’s brief are 
illustrations of such a situation. The American Airlines case®|and the two 
United Air Lines cases!° were route cases involving the award of certifi- 


7“There are, as we have noted, considerations which overcome the presumption 
of administrative competence to decide doubtful issues of law. Is the decision of this 
matter one drawing upon administrative expertness or experience; is it related in a sig- 
nificant fashion to the web of administrative policy?” JAFFE, op. cit. Supra at 585. 


8“The usual court . . . demands, and properly so, that the agency convince the 
court that its ‘putative’ expertness is in fact relevant to the finding in ‘question; and 
even then takes this expertness as but one factor in the agency decision which must 
run the gauntlet of its common sense.” Jd. at 614-15. 


9American Airlines, Inc. v. CAB, 89 U.S. App. D.C. 365, 192 F.2d 417 (1951). 


10United Air Lines, Inc. v. CAB, 371 F.2d 221 (7th Cir. 1967); United Air Lines, 
Inc. v. CAB, 81 U.S. App. D.C. 89, 155 F.2d 169 (1946). 
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cates of public convenience and necessity pursuant to Section 401 of the 
Federal Aviation ‘Act. These cases dealt with the quality of service and 
the economics ofi scheduled air carrier operations and, as such, fell within 
the area to which the Board devotes most of its energies. Similarly, the 
North Central case!’ involved a merger of two local service carriers that 
was rejected by the Board because it concluded that the merger would 
adversely affect the quality of commercial airline service in the midwestern 
United States. These cases involved areas of national transportation policy 
in which the Board has unquestioned expertise and, therefore, in which 
the courts should appropriately limit the scope of their inquiry. 


In contrast, this proceeding involves questions relating to the manage- 
ment of airports, the operation of general aviation service businesses, and 
the sale of executive aircraft—all areas that the Board rarely encounters in 
its administration of the Federal Aviation Act. The Board has little, if 
any, special expertise in evaluating these questions,/? and the Court should 
recognize that less deference is due the Board’s conclusions. This is partic- 
ularly true in the many instances in this case where it is not demonstrable 
that the Board’s |conclusions are reasonably related to the evidence con- 
tained in the record. 


The principal authority cited by the Board in support of its ““exper- 
tise” argument is Pan American World Airways, Inc. v. United States, 371 
U.S. 296, 309-310 (1963). That decision is wholly inapplicable to this 
situation. The Board asks the Court to refrain from reexamining its find- 
ings, yet the cited case deals with the issue of the Board’s primary jurisdic- 
tion. This distinction, which the Board neglects to mention in its brief, 
robs the citation of all applicability here. Indeed, the quoted passage spe- 
cifically states that the Board’s conclusions are “‘subject of course to judi- 
cial review,”” and rejects only independent intrusions by the courts./3 


!1North Central Airlines, Inc. v. CAB, 105 U.S. App. D.C. 207, 265 F.2d 581, 
cert. den., 360 U.S. 903 (1959). 


12n fact clearly demonstrated by the paucity of its evaluation of the evidence in 
this case and the unrealistic nature of its findings. 


3 Moreover, that case also dealt with “division of territories or an allocation of 
routes” in a context where considerations peculiarly related to air transportation and 
peculiarly within the Board’s expertise were at issue. 
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THE BOARD'S BRIEF REFLECTS THE IMPRECISE APPROACH 
IT TOOK TO THE ANTITRUST ISSUES 


| 
A. The Board’s Brief Perpetuates the Failure of the 
Examiner and the Board to Analyze the Short- 
comings of Other Airports in the New York Area 
in Determining Whether the Agreement Confers a 
Monopoly upon Pan Am. 


In our opening brief, we contended that the degree of control over 
Teterboro Airport itself that is vested in Pan Am by the agreement gives rise 
to a monopoly within the meaning of the proviso to Section 408(b). (Peti- 
tioners’ Br., pp. 36-37)./4 Beyond this, we have also contended that 
Teterboro Airport is so significant by virtue of its facilities and geographi- 
cal location that it dominates the market, reasonably defined, of airports 
serving the commercial core of New York City and capable of accommo- 


dating high performance general aviation aircraft.> (/d. at 37-40). 


| 
The principal area of dispute resides in the geographical definition of 
the market and in the evaluation of the question of whether Teterboro 
Airport is so dominant that its control constitutes monopoly power. It is 
with respect to this question that the examiner and the Board have utterly 
failed to make any reasoned analysis of the evidence and to arrive at any 
conclusions having valid evidentiary support. 


The Board’s brief (pp. 35-38) distorts our position on the monopoly 
issue. It asserts that we seek to draw an arbitrary 25 mile radius around 


New York City in determining the monopoly issue. In fact, however, we 
| 


14The Board seeks to brush off this argument as frivolous (Board’s Br., p. 33) on 
the grounds that one always has a monopoly over one’s own property. (The Board 
apparently overlooked the fact that Teterboro Airport would not legally become Pan 
Am’s property as a result of this agreement. This confusion is understandable, since as 
a practical matter Pan Am will have nearly unfettered operational control for the next 
30 years.) This hardly suffices to answer Petitioners’ contention, since one can have a 
monopoly, and thus violate the antitrust laws, through control of one’s own property, 
if that property has sufficient economic significance in connection with any reasonably 
defined market and line of commerce. 


151t should be noted that the Board’s brief does not quarrel with the line of 
commerce defined by Petitioners—airports in the New York area capable! of accommo- 
dating high performance general aviation aircraft—insofar as airports not capable of 
accommodating such aircraft are excluded. The Court should not define the line of 
commerce more broadly in this respect. 


rely on no arbitrary radius, but on a careful evaluation of practicalities. 
We contend that, as a matter of economic realities, the geographical loca- 
tions of those airports and the exceptional inconvenience confronting 
persons seeking to use those airports on route to or from downtown Man- 
hattan render them ineffective competitors with Teterboro in serving the 
New York City core area. 


Petitioners have certainly met any burden that might reasonably be 
imposed upon| them to come forward with evidence and rational analysis 
of this issue, whereas the Board has failed in its responsibility to consider 
the evidence in a reasoned manner, as shown by the following comparison: 


Petitioners 


1. Petitioners introduced substantial evi- 
dence of their own (R. 1412-13, 1415- 
18, 1431-46, 1450-54, 1460-61, 1633- 
34, 1636-37, 1668-74, 2567-68, 2612- 
17); Butler Aviation’s Brief to the Ex- 
aminer evaluated this evidence, as well 
as the evidence introduced by Pan Am 
on the subject (R. 438-40, 518-19, 556, 
1088-89, 1091, 1156-58), at consider- 
able length (R. 2710-19). 


2. In its Petition for Discretionary 
Review, Butler Aviation pointed out the 
inadequacy of the examiner’s analysis of 
this issue and cited the Board to the 
extensive evidence record bearing on the 
matter (R. 2894-95). 


3. In briefing this issue to the Court, 
Petitioners carefully analyzed the evi- 
dence and demonstrated why, in their 
view, the other airports listed by the 
examiner in his initial decision are not 
effectively competitive with Teterboro. 
(Petitioners’ Opening Br., pp. 37-40). 


Examiner and Board 


1. The examiner’s decision devoted over 
half a page to reciting Pan Am’s argu- 
ments on this point (R. 2870), but com- 
pletely ignored the substantial evidence 
to the contrary and failed to make any 
analysis of or findings with respect to 
the conflicting claims. He simply con- 
cluded that the “availability” of other 
airports “indicates there is not a monop- 
oly in Teterboro Airport with respect to 
service in Manhattan.” (R. 2871). By 
merely citing bits and pieces of evidence 
supporting a preconceived position and 
ignoring substantial evidence to the con- 
trary, the examiner failed to live up to 
the responsibilities imposed by sections 
7(c) and 8(b) of the Administrative Pro- 
cedure Act to analyze relevant evidence 
and make reasoned findings with rela- 
tion thereto. 


2. The Board’s opinion contained a bare 
conclusion that “we agree with the ex- 
aminer that approval of the agreement 
will not result in the creation of a 
monopoly.” (R. 2990). 


3. The Board’s brief to the Court con- 


tains no comparable analysis. Instead, 
the Board is content to set up straw 
men (such as the alleged insistence by 
Petitioners on a 25 mile radius) and to 
cite statistics regarding total general avi- 
ation operations at various airports in 
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the New York area. Such statistics are 
meaningless when, as here, they lack any 
indication of such vital factors as the 
ultimate surface destination of this traf- 
fic. (See Board’s Br., pp._35-38)./6 


The real question is whether it is the Board or the Petitioners who 
have made a meaningful examination of “trade realities.” Crown Zeller- 
bach Corp. v. Federal Trade Commission, 296 F.2d 800, 811 (9th Cir. 
1961), cert. denied, 370 U.S. 937 (1962). We submit that the Board has 
been unrealistic by failing to make any inquiry into whether, as a matter 
of economic fact, the other airports in the New York area are meaning- 


fully competitive with Teterboro. 


Neither the examiner nor the Board, in opinions or on the brief, has 
presented any cogent reasons why the alternative airports should be con- 
sidered effective competitors to Teterboro in serving downtown Manhattan. 
The prime advantage of aviation is speed, and that advantage rapidly evap- 
orates when the traveler is required to waste time in getting to the airport. 
The general aviation traveler starting his flight at the iescchester County 
Airport, the Republic Airport, or MacArthur Field, must traverse substan- 
tial distances through some of the most heavily congested surface transpor- 
tation arteries in the world. It is hard to believe that there are many who 
would prefer to endure these hardships rather than utilizing the vastly 
more convenient and accessible Teterboro facility, once it is improved. 17 


As for the three major air carrier airports serving New iYork City— 
Kennedy, LaGuardia, and Newark—minimum landing fees have been raised 


161m evaluating the reasonableness of the Board’s reliance on Westchester County 
Airport, the Court should keep in mind that the airport, while 26 air miles from Times 
Square (Board’s Br., p. 36), is 35 road miles from downtown New York, a more rele- 
vant measurement. Service to White Plains, New York, CAB EEE, 19201, Initial 
Decision, p. 4 (February 27, 1969). 


!7The Board should be well acquainted with the severe impact which distance 
from the heart of a city has on the use made of an airport because of its experience 
with the Washington National-Dulles-Friendship situation. Washington National is just 
across the Potomac River and a few miles distant from the heart of Washington, just 
as Teterboro is just across the Hudson River, a few miles distant from Manhattan. The 
Dulles and Friendship Airports are 27 and 34 miles, respectively, from the heart of 
Washington, while the White Plains Airport, the Republic Airport and MacArthur 
Field are 26 miles, 29 miles and 40 miles from Manhattan. As a result of this 
distance factor, the Board has had to institute an investigation into means of relieving 
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to $25 and operations have been severely restricted during the peak periods. 
This has already substantially reduced the business and private aircraft 
movements at these airports. Comparing the last quarter of 1968 to the 
same period in 1967, business and private aircraft movements decreased 
46% at Kennedy; 25% at LaGuardia, and 19% at Newark./® With this 
trend and with the severe pressures that currently exist to limit general 
aviation activities at LaGuardia, Kennedy, and Newark, it takes no great 
gift of prophecy to see that general aviation activities at those airports will 
be severely limited, if not nonexistent, well before thirty years is up. 


Finally. the dominance of the position occupied by Teterboro must be 
considered not just on the basis of Teterboro as it exists today (as the 
Board would do on page 37 of its brief), but in recognition of the com- 
parative appeal of Teterboro as it will exist if Pan Am puts in even a sub- 
stantial fraction of the improvements which the Board seems to think 
it will. 


Overall, we are convinced that it is the Board, and not the Petitioners, 
that has failed to make a meaningful analysis of the monopoly issue “‘in 
terms of trade realities” as they will exist during the next thirty years. 
Our repeated efforts to get the Board to look at the issue in terms 
of meaningful criteria relating to the economic significance of the various 
-‘rports in the New York area have gone wholly unheeded. Under the cir- 
cumstances, the Board’s contention that the agreement does not create a 
monopoly within the meaning of the first proviso to Section 408(b) 
cannot stand. 


the congestion at Washington National Airport, while Dulles and Friendship remain 
Virtually unused. Washington/Baltimore Airport Investigation, Order E-25319, June 20, 
1967. Moreover, the Board has recently authorized a helicopter service in the Washing- 
ton area to help relieve this situation. Washington/Baltimore Helicopter Service Inves- 
tigation, Order 68-11-71, November 18, 1968, pp. 7-8. 


!8Port of New York Authority, Monthly Summary of Airport Activities. 
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B. The Board’s Brief Highlights Its Fundamental Error 
in Defining the Relevant Geographic Market in Which 
To Search for Potential Restraints of Competition i in 
the Sale of High-Performance Executive Aircraft. | 


At the outset of every antitrust case there is a key threshold question 
which must be decided, namely the appropriate geographic area to be con 
sidered in defining the affected market for antitrust purposes.| Without an 
identification of the relevant geographical market area, the Board could 
not rule intelligently on the substance of Petitioners’ claim that the agree- 
ment will lead to anti-competitive consequences in the executive aircraft 
sales business. By the Board’s own admission, however, “neither the exam- 
iner nor the Board specifically ruled on the question.” (Board’s Br., p. 41, 
fn. 30). The failure to make this essential ruling is a fatal defect in the 
Board’s decision and suffices, even if Petitioners’ other arguments fail, to 
require reversal and remand to the Board for further findings. | It is a defi- 
ciency that cannot be cured by findings made for the first time in the 
Board’s brief. | 


We contend that the New York City area constitutes the appropriate 
geographical market to be examined in evaluating the claim that Pan Am’s 
monopoly at Teterboro would restrain competition in the sale of high- 
performance executive jet aircraft. In its brief, the Board opts for a defi- 
nition of the relevant market on a national scale. It goes on to assert that 
“If the appropriate geograp.1ical market is national, it is difficult to see 
how the location of a single facility could have an appreciable effect on 
sales, let alone how it could result in a ‘substantial lessening) of competi- 
tion.’” (Board’s Br., p. 41, fn. 30). Accepting arguendo the correctness 
of this conclusion, the Board’s position is defective in its complete failure 
to establish the predicate—that the “appropriate geographi¢ market is 
national.” 

It has long been recognized that antitrust doctrine requires a “‘prag- 
matic, factual approach” to the process of market definition, both in 
terms of product and in terms of geography. Brown Shoe Co. v. United 
States, 370 U.S. 294, 336, 82 S.Ct. 1502, 1530 (1962). The Court went 
on to state in Brown Shoe: | 


“Thus, although the geographic market in some instances 
may encompass the entire Nation, under other circum- 
stances it may be as small as a single metropolitan ae ea.” 
(370 U.S. at 337, 82 S.Ct. at 1530). 
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The Board had: a duty to inquire into and determine the appropriate 
market to be considered in this case, and its failure to do so is grounds for 
reversal. 


Even if the Court is willing to overlook the Board’s failure to define 
the relevant market, it is nevertheless clear that the Board is in error in 
seeking to ignore the local market and to examine only the national 
market. 


In its brief. the Board quotes the dissenting view of Mr. Justice Fortas 
in United States \v. Grinnell Corp., 384 U.S. 563, 587 (1966), to the effect 
that “it is always possible to so define the relevant line of commerce and 
the appropriate geographic area to fit the business of the alleged monopo- 
list.” (Board’s Br., p. 36). Presumably, the Board cites this view as a criti- 
cism of the flexible approach to market cefinition in antitrust cases. 


However, the view was expressed in a dissenting opinion and precisely 


reflects the policy that the Supreme Court has determined should be 
applied in antitrust cases. The Court applies its flexible, pragmatic 
approach to market definition in order to achieve the purposes of the anti- 
trust statutes and thus protect the public interest. In other words, if there 
would be a monopoly in any geographic area, or a lessening of competi- 
tion in any geographic area, the Court will find a violation of the antitrust 
laws so long as it is a significant area. Any other interpretation would 
allow local monopolies and local restraints of trade to go unchecked. 


This case is a perfect example. If Pan Am’s control of Teterboro 
creates a monopoly and restrains competition in a local area, how could it 
possibly further the public interest to define the market nationally, as the 
Board’s brief attempts to do, merely in order to relieve Pan Am of the 
impact of the antitrust laws? Clearly the New York City area constitutes 
a significant economic market, and the Board should not permit a restraint 
of competition in such an important market. 


We recognize that there is a national market, as well as many local 
markets, in this line of commerce. It was the national market that was 
under scrutiny in Butler Aviation Co. v. Civil Aeronautics Board, 389 F.2d 
517 (2nd Cir. 1968), a case on which the Board places primary reliance. 
However, it is not the relevant market for purposes of this case, which is 
focused specifically upon potential anti-competitive consequences in the 
New York area, and accordingly the cited case is not a controlling prece- 
dent here. To the extent the Board’s findings and arguments are not 
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addressed to the characteristics of the local market and the potential 
impact of the agreement on this market, they are not relevant to the 
issues of this case. 


The primary arguments advanced by the Board in support of concen- 
tration of the national market concern the characteristics of| the accredited 
central station service industry (fire and burglar alarms) at issue in United 
States vy. Grinnell Corp., 384 U.S. 563 (1966). The Board makes no effort 
to show any inherent relationship or analogy between that! industry and 
the sale of high-performance executive aircraft, and, of course, in the 
absence of any such relationship the facts surrounding the accredited 
central station service industry can have little bearing on the proper 
market definition in this case’? Moreover, in Grinnell the Court con- 
cluded that there was a monopoly of the national market. Therefore, 
there was no need for it to look at local market conditions to dispose of 
the case, and its discussion of the issue of geographical BES definition 
is dictum of no applicability to the instant case. 


IV 


THE BOARD’S BRIEF REFLECTS THE UNREALISTIC AND 
IMPRACTICAL VIEWPOINT ADOPTED IN THE BOARD'S DECI- 
SION TOWARD PAN AM’S MOTIVES AND OPPORTUNITIES 
FOR PREDATORY AND ABUSIVE PRACTICES IN THE; OPER- 
ATION OF TETERBORO AIRPORT | 


The briefs of the Board and Pan Am charge us with over-fertile 
imagination of wrongs that Pan Am would not wish to commit and could 
not even if it wished to. We, on the other hand, believe that the Board 
has taken a wholly impractical and short-sighted view of the) probable con- 
sequences of Pan Am’s management of Teterboro. Certainly neither the 
Board’s decision nor its brief responds meaningfully to the| concerns we 
have raised. i 


19The Board’s brief also seeks to distinguish the present situation from those 
arising under Section 7 of the Clayton Act on the ground that the business of operat- 
ing general aviation airports and the business of selling general aviation aircraft “are 
not related horizontally or vertically in substantial degree to one another or to the 
air transportation functions which are Pan American’s principal occupation.” (Board’s 
Br., p. 42). With all due respect, we submit that there is a clear and definite vertical 
relationship between airports and the sale of executive aircraft and|a clear product 
extension relationship between airports and the airline business. The Board’s contrary 
view merely casts doubt upon the appropriateness of recognizing special Board “‘exper- 
tise” in resolving the antitrust issues presented by the agreement. 
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A. It Cannot Reasonably Be Concluded That the 
Interests of Pan Am, General Aviation, and the 
Public Will Always Coincide 


We argued at length in our opening brief (pp. 19-30) that there is a 
substantial conflict of interest between Pan Am and general aviation that 
could cause improper practices by Pan Am in the operation of Teterboro 
Airport. The Board’s brief did not even attempt to analyze the problems 
we raised, but merely repeated the argument in the Board’s decision that 
Pan Am will have no incentive to engage in practices detrimental to gene- 
ral aviation because “the interests of Pan American and general aviation, 
as well as the public interest, are parallel.” (Board’s Br., p. 49).2 


We recognize that in some respects the interests of Pan Am and gen- 
eral aviation will be parallel. Where we part company with the Board is in 
its refusal to recognize that there will be also many situations in the next 
thirty years in which those interests will not be identical, or even com- 
patible. It is in these areas, where the views of Pan Am are bound to be 
divergent from certain elements of general aviation, that we have our deep 
concern. The Board’s failure to respond to the specific contentions 
advanced by Petitioners is most significant: 


1. We emphasized the fact that the unusually long duration of the 
operating agreement, 30 years, makes it extremely difficult to predict the 
kinds of conflict of interest situations that might arise. (Petitioners’ Br., 
pp. 22, 25-26). The Board’s brief does not mention this consideration. 


2. We noted that approach and landing patterns at Teterboro Airport 
could conflict with those at the air carrier airports, and that Pan Am’s role 
as operator of Teterboro would enable it to influence the decision on such 
a question. (Petitioners’ Br., p. 29). The Board has not responded to this 
contention. 


20Here, as on several other occasions, the Board’s brief seems to place more 
stress on what the President of Atlantic Aviation did mot say in hearings in this case 
than on the evidence which is actually present in the record. (E.g., Board’s Br., p. 49, 
fn. 38). Therefore, it is important to recognize that Atlantic Aviation will soon need 
Pan Am’s permission for any improvements to its facilities (R. 1584-91) and Pan Am will 
be able to cancel some of its leases upon thirty days’ notice, with or without cause. 
(R. 2433). Moreover, the examiner did not permit Mr. Richards to present testimony 
as to his position on Pan Am’s take-over of the airport. (R. 2557). 
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3. We pointed out the vital role that Pan Am as operator of Teter- 
boro would have in resolving conflicts between various segments of general 
aviation, and the probable bias of Pan Am in favor of that s¢gment which 
it serves through its Falcon sales operation. (Petitioners’ Br., pp. 29-30). 
Both the Board’s opinion and its brief fail to respond to the general 
problem thus posed, focusing instead on a narrow specific aspect of this 
question involving potential conflict between student and itinerant opera- 
tions. (Board’s Br., pp. 59-60). 


4. We pointed out that one of the potential adverse consequences of 
the agreement would be to motivate Pan Am to oppose development of 
competing general aviation facilities in the New York area. i (Petitioners’ 
Br., pp. 54-55). The Board’s brief did not respond to this argument. 


The Board’s attempt to dispose of these complex questions on the 
basis that Teterboro will be developed by Pan Am and that this develop- 
ment will be in the interest of all parties involved does not, accordingly, 
come to grips with the fundamental issue—ie., not whether Teterboro will 
or should be developed (see Part I, supra) but how it will and should be 
developed. With its far-flung and diverse aviation interests, competitive 
with or antithetical to those of many segments of general aviation, it is 
unreasonable to deny the possibility that Pan Am would be motivated to 
engage in invidious and discriminatory practices in the management of 
Teterboro Airport. 


The only practical consideration advanced by the Board in response 
to our arguments on this issue is the assertion that Pan Am will have no 
incentive to engage in practices harmful to general aviation because it 
would have a large investment and heavy fixed charges as airport operator 


at Teterboro. (Board’s Br., p. 50). However, the Board fails to suggest 
any reason why Pan Am’s investment should cause it to abstain from pred- 
atory or discriminatory practices. Ordinarily, a large financial] investment 

combined with monopoly powers creates both incentive and opportunity 


for such practices. 


The Board’s argument is like claiming that if the U.S. Steel Company 
were to acquire all of the other steel companies, it would notibe contrary 
to the public interest because the merged company would have such 
a large investment and such heavy fixed charges to meet that it would 
therefore be on its best behavior. The contrary is, of course, likely, since 
monopoly power provides the economic leverage for predatory practices. 
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Here, Pan Am’s large investment and heavy fixed charges will only serve 
to increase the pressures to maximize profits by various discriminatory 
acts and by raising rates, fees and charges to the maximum possible level, 
reaping the added profits of the monopolist, directly contrary to the best 
interests of general aviation. 


Moreover, the Board’s argument is unsupported by any realistic analy- 
sis of Pan Am’s internal conflict of interest. As operator of an airline with 
millions of dollars) at stake in obtaining air traffic priorities in the New 
York area, and as seller of millions of dollars worth of corporate jet 
aircraft, Pan Am unquestionably has conflicting financial interests that 
suggest it may find profit potential in discriminatory management of 
Teterboro Airport. Certainly more than the Board’s superficial assertions 
on this subject are needed to provide a reasonable basis for concluding 
that these conflicts of interest would not adversely affect Pan Am’s fair 
and even-handed discharge of its responsibilities in the management of 
Teterboro. 


B. The Board Is Also Unrealistic and Impractical in Its 
Trusting Reliance on Certain “Noble Words” in the 
Agreement as a Protection Against Predatory Prac- 
tices by Pan Am 


In Section I(C)(2) of its brief, the Board deals with the issue of Pan 
Am’s power, as operator of Teterboro, to engage in predatory practices. 
(Board’s Br., pp. 51-57). The Board’s arguments, which reflect the stance 
taken in its opinion, place enormous—we believe excessive—reliance on 
certain provisions of the agreement and on the Board’s retention of juris- 
diction over this case. In so doing, we believe the Board failed in its 
responsibility to look beyond the abstract, theoretical duty of Pan Am to 
operate Teterboro in a non-discriminatory fashion to the practical, hard- 
headed realities of the business world. 


Throughout this entire proceeding, Petitioners have never questioned 
that the agreement contains many “noble words.” We have, however, 
urged the Board to look beyond those well-intentioned clauses and to 
determine what real protection, if any, they give to general aviation. We 
have repeatedly set forth the reasons why we believe that it will be simple 
for Pan Am to evade these provisions with relative impunity because of 
the extent of its powers over the operation of the airport and because of 
the lack of effective remedial procedures. (Petitioners’ Br., pp. 14-19, 45- 
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49). In our opinion, the Board has never faced up to or attempted to 
analyze this practical problem. 
| 
| 
For example, page 54 of the Board’s brief demonstrates/its unrealistic 
approach toward Pan Am’s powers to deny or control entry into business 


at Teterboro. The Board there wholly ignores the fact that: 


| 
(1) Pan Am can completely deny anyone an operating franchise at 
Teterboro, but the agreement makes no provision for Port Authority 


review of such action; 
| 


(2) Pan Am must necessarily “discriminate” in selecting just one 
person to conduct operations on any specific piece of property. Neither 
the Port Authority nor anyone else will be able to trace the teasons why 
Pan Am granted the franchise to one party and denied it to another, in 
view of the way that such negotiations are conducted. (R. 1406). 


We agree with the Board that there are certain kinds of rules which 
must exist and be enforced if an airport is to operate on a safe and sound 
basis. However, this is simply another reason why the public interest 
requires that those rules be enforced by a fair and impartial operator, rather 
than by an airline whose interests are antithetical in many ways to general 
aviation. It surely is unreasonable to conclude that “there can be no dis- 
crimination in their enforcement.” (Board’s Br., p. 54). Obgionsiy any 
“policeman” has wide discretion to enforce or not to enforce particular 
rules, and Pan Am will necessarily enjoy wide latitude in exercising such 
discretion to further its own ends. Neither the Port Authority nor anyone 
else would ever be able to trace or control its actions in this regard, except 
in the case of the most flagrant and clumsily executed misconduct. 


Our primary concern is not with practices which are flagrant and 
open on their face. We are, however, genuinely concerned with the almost 
unlimited possibilities for sub rosa discriminations and abuses) that could 
never be proved.*/ The whole history of judicial efforts to curb racial dis- 
crimination demonstrates that it is extremely difficult to prove discrimina- 


2! The Board’s long description of the Pan Am-New York Airways relationship 
is a good case in point. (Board’s Br., pp. 44-47). Despite all the restrictions the 
Board placed on that agreement, no other air carrier ever had a support agreement 
for NYA’s operations off the roof of the Pan Am Building. (R. 1466). (Since the 
Board’s brief seems to be laboring under the impression that NYA is currently pro- - 
viding helicopter service at Teterboro (Board’s Br., pp. 5, 46-48), we feel it our duty 


to inform the Court that such service has not been operated since February 15, 1968.) 
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tion or for all the legal machinery in the world effectively to prevent 
covert discrimination.22 


While the briefs of the Board, Pan Am and the Port Authority all 
quote at great length the various provisions designed to prevent discrimina- 
tory treatment, they are all significantly silent on one critical point—the 
remedy available to an aggrieved party when those “noble words” are not 
scrupulously obeyed. We have repeatedly called the Board’s attention to 
the fact that, whatever rights these provisions appear on their face to 
establish for general aviation, there is no practical remedy available to 
enforce them. (See Petitioners’ Br., pp. 47-48). So far as we can deter- 
mine, the Board’s only answer to this serious concern is the claim at page 
54 of its brief that the Port Authority may terminate the agreement upon 
thirty days’ notice? It is totally unrealistic to believe that the Port 
Authority would exercise this right of “massive retaliation” in the kind 
of situation we are talking about, even if it were able to detect and prove 
discriminatory actions by Pan Am. The unwieldiness of this remedy 
actually serves to highlight the total inadequacy of the machinery available 
to prevent Pan Am from engaging in discriminatory practices. 


We leave it to the Court to determine whether the Petitioners are 
guilty of mere speculation or whether the Board has engaged in a Polly- 
annaish refusal to look beyond the form of the agreement to the substance 
of practical business realities.24 


220n page 43 of its brief, the Board admits that Pan Am could use its powers at 
Teterboro to discriminate in a number of ways. It brushes off these discriminatory 
powers by saying that they would be in violation of the agreement. However, the 
Board has repeatedly ignored Pan Am’s demonstrated record of violating the law and 
engaging in predatory practices of various kinds. (See the cases cited in fn. 8, p. 23 
of our opening brief.) Pan Am’s unsavory past history should not be so readily 
ignored, at a time when life and death powers over general aviation in the New York 
area are about to be conferred on it. 


23 Page 55 of the Board’s brief refers to a clause saving for the Port Authority 
any other rights and remedies it may have, but makes no attempt to state what those 
remedies might be. At any rate, there is no indication as to any remedies available to 
general aviation. 


*4We note that the Board’s brief still does not give any reasons, valid or other- 
wise, for its refusal to impose a condition that the Port Authority be given the sole 
power to enact changes in rates, rules and regulations, as well as the power to negoti- 
ate, grant, modify, or terminate leases. (See Petitioners’ Br., p. 35). The Board should 
have made appropriate and adequate findings on this question. 
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THE BOARD’S BRIEF ADDS NOTHING TO THE EXPLANATION 
AS TO WHY AN AIRPORT PAID FOR WITH PUBLIC FUNDS 
SHOULD BE TURNED OVER TO PAN AM FOR ITS PRIVATE 
PROFIT 


The Board’s brief refers to the private operation of, Westchester 
County Airport by a subsidiary of Gulf Oil Corporation and cites an Initial 
Decision from another Board case (p. 60, fn. 48). In addition to the fact 
that this does not constitute evidence of record in this case, the total 
finding in that Initial Decision was as follows: | 


“Westchester County Airport is operated by the County 
Airport Corporation, a wholly-owned subsidiary of Gulf Oil 
Corporation, under a long term lease concession agreement 
from the County of Westchester.” 


It is difficult to see how this quotation supports the Board’s claim 
that the arrangement “appears to work satisfactorily.” This is the kind of 
“evidence” and the kind of “reasoning” which led to the; finding that 


approval of the Pan Am agreement would be in the public interest. 
| 


VI 


THE BOARD HAS NOT SATISFACTORILY EXPLAINED ITS 
REFUSAL TO PERMIT PETITIONERS TO PRESENT FULL 
WRITTEN BRIEFS AND/OR ORAL ARGUMENT ON THE 
COMPLEX ISSUES OF THIS PROCEEDING 


A. The Board Did Not Afford Petitioners Their Right To 
Have Their Arguments Heard or Received. | 


The Board suggests that it met the requirement of Section 1004(a) 
that it “hear or receive argument” in three ways, none of which, in our 
judgment, complies with the mandate of the statute: 


1. Briefs to the Examiner. If briefs to the examiner are an accept- 
able method of hearing or receiving argument, then Section 1004 (a) is a 
nullity, since the Board could simply say in every case that it would con- 
sider the brief previously filed to the examiner. Clearly Congress had 
something more in mind when it enacted this section. Congress recognized 
that in cases in which the evidence is heard by an examiner or a single 
member of the Board it is important that the parties be able to address 
their arguments directly to the Board, which after all is making the final 
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decision. Therefore, it utilized statutory language designed to insure that 
such a right would be preserved. 


Moreover, in order to be meaningful, the right to submit argument 
must encompass not only matters which were presented to the examiner, 
but also the opportunity to make a full presentation and analysis of the 
findings of the examiner as they relate to the evidence of the record. The 
parties are deprived of this important right, and the Board itself is deprived 
of the assistance| given by arguments of the parties, if the Board merely 
relies on briefs which were submitted to the examiner before he wrote his 
initial decision. 

2. Petitions for Discretionary Review. Arguing that petitions for 
review meet the requirements of Section 1004(a) is like saying that a peti- 
tion for certiorari is the same thing as a brief to the Supreme Court. 
Obviously this is not the case. A petition for discretionary review, under 
the Board’s own rules, is not designed to be, and cannot be, a full brief to 
the Board. Instead, it merely points out those areas of fact, law and 
discretion which, in the opinions of the parties, require review by the 
Board.*> It is not, and does not even purport to be, an argument on the 
merits.76 


3. Petitions for Reconsideration. Here the Board’s argument becomes 
even more farfetched. Reliance on petitions for reconsideration is tanta- 
mount to suggesting to this Court that it could dispense with both briefs 
to the Court and oral argument in this appeal, and that the full procedural 
rights of the parties would nevertheless be protected if the loser were per- 
mitted to submit)a petition for rehearing. We doubt that the Board would 
agree that such a judicial procedure would be either fair or proper—partic- 
ularly if it proves to be the loser in the original court decision. 


25 Citizens of Allegan County, Inc. v. Federal Power Commission, C.A.D.C. No. 
21,842, April 29, 1969, involved only questions of law, with none of the complex and 
controversial issues of fact such as are involved here. Since the Court took the unusual 
step of stating that “our ruling is narrowly confined to the facts and circumstances be- 
fore us .. .” (slip opinion, p. 2), the case should not be given the broad interpretation 
the Board would give it in its brief. (Board’s Br., pp. 58, 65, 67). 


“6Nothing in Section 1004(a) limits the right to present argument directly to the 
Board itself only to those situations where proof is submitted that the arguments that will 
be presented were not presented to the examiner. The purpose of the statute is to give 
the party the right to argue his entire case on the merits directly to the members who 
will make the final decision. 
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Moreover, the Board’s brief ignores the fact that, when the Board 
adopted abbreviated review procedures, it also assured concerned practi- 
tioners that anyone feeling “aggrieved by a decision made under the abbre- 
viated procedure” because the Board had decided a “pertinent issue which 
could reasonably be considered as subject to controversion” could petition 
the Board for reconsideration. (CAB Reg. No. PR-78, 29 Fed. Reg. 2818, 
March 20, 1963).7 We interpret that language to mean that a party could 
secure the opportunity to submit briefs and possibly to present oral argu- 
ment by filing a petition for reconsideration pointing out that complex. 
and controverted issues are involved. This, of course, is what Petitioners 
did in this case. 


We did not interpret PR-78 to lay upon Petitioners 


burden of filing a full written brief, which would probably hy 


pages“? 


and have cost thousands of dollars to prepare, in o} 


the onerous 
ave run to 50 
tder to assert 


the rights that the statute guarantees and PR-78 assured us we would have. 
Accordingly, we were quite disturbed by the suggestion in the Board’s 
order on reconsideration that we should have filed a full brief on the merits 
in the guise of a petition for reconsideration asking for the rights guaran- 
teed by Section 1004(a) of the Act. Certainly there is not) the slightest 
indication of such extraordinary procedures in PR-78. If the Board had 
such an unusual procedure in mind when it wrote this preamble—and 
we doubt that it did—it had an obligation to be far more explicit than it 
was in order to afford adequate notice to future litigants.?? | 


The Board’s brief ignores PR-78 almost entirely, except for one foot- 


note. (Board’s Br., p. 66, fn. 55). Frankly, we have difficulty understand- 


27The pertinent language of PR-78, portions of which are set forth at pages 58- 
59 of Petitioners’ Opening Brief, is as follows: 


“The Board would not employ the abbreviated procedure in|such 
manner as to deprive a party of the right to be heard on any 
pertinent issue which could reasonably be considered as subject to 
controversion. In any event, a party may always file a petition for 
reconsideration if he feels aggrieved by a decision made under the 
abbreviated procedure.” 


28The maximum permitted by the Board’s Rules of Practice. | 


’ 


29 Apparently the Board interprets the sentence in PR-78 quoted in footnote 27 
supra, dealing with petitions for reconsideration in the same manner that we do, since 
its brief does not cite this language as imposing a requirement on Petitioners to file 
petitions for reconsideration containing full written briefs. 
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ing what the Board is saying in that footnote. Apparently the Board 
recognizes that this proceeding did involve “pertinent issues” which are 

“subject to controversion,” so that Petitioners had a “right to be heard,” 

but argues that we were heard by the use of the abbreviated discretionary 
review procedures. This is certainly not what the Board meant when it 
used the words “right to be heard” in the preamble to PR-78. (See Peti- 

tioners’ Brief, pp. 58-59). The context of that preamble indicates that the 
Board was referring to “further briefing and argument” as distinguished 

from the abbreviated procedures which were being adopted. Clearly we 

have been denied the “right to be heard” in the sense of the right to 
present “further briefing and argument,” to use the Board’s own words. 


B. The Board Could Not Lawfully Deny Petitioners 
Their, Right To Have Their Arguments Heard or 
Received. 


In our opening brief, we have asserted in clear and unequivocal terms 
the claim that Section 1004(a) of the Federal Aviation Act conferred 
upon us a right to have our arguments on the merits presented in full to 
the Board, either by briefs, oral argument, or both. It is difficult to tell 


from the Board’s brief whether or not it admits that the right exists in 
the circumstances of this case. The only discussion of the subject is at 
page 63 of the Board’s brief, where it asserts that Reorganization Plan 
No. 3 of 1961 (75 Stat. 837, 49 U.S.C. § 1324 Note) authorizes the Board 
both to delegate the decisional function to a hearing examiner and, if it 
takes discretionary review, to decide the case utilizing such procedures “as 
the Board shall by rule prescribe.” 


It is highly significant that the Board does not contend that the 
review procedures adopted pursuant to Reorganization Plan No. 3 of 1961 
revoke or modify: the procedural rights guaranteed by Section 1004(a) of 
the Act in a case'such as this. We believe that this is a recognition by the 
Board that a reorganization plan is merely designed to effectuate organiza- 
tional changes and cannot revoke important procedural rights guaranteed 
by a prior statute. The Reorganization Act of 1949 (5 U.S.C. 88 901 er 
seq.), pursuant to which Reorganization Plan No. 3 of 1961 was effectu- 
ated, provides that: 


“A statute: enacted . . . before the effective date of the 
reorganization, has, except to the extent rescinded, modi- 
fied, superseded, or made inapplicable by or under author- 
ity of lawior by the abolition of a function, the same effect 
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as if the reorganization had not been made...” (5 U.S.C. 


$907(a)) 


Thus, a reorganization plan could not lawfully deprive a party of the 
right to a hearing before the issuance of a certificate of public convenience 
and necessity under Section 401 of the Federal Aviation Act (49 U.S.C. 
$ 1371) or the approval of a merger under Section 408 (49 US.C. § 1378). 
Why then could a reorganization plan be used to cut off the right to argue 
directly to the agency when the evidence has been received by a subordi- 
nate officer, particularly when a previously enacted statute has made that 


right an essential element of a fair hearing? | 


The Reorganization Act of 1949 does permit “the authorization of 
an officer to delegate any of his functions.” (5 U.S.C. $ 903(a)(5)). This 
provision is merely meant to authorize a board, commission, or officer to 
delegate to lower ranking officials functions that a statute directs them to 


perform. It does not permit repeal of a provision such as Section 1004(a), 


which by its terms requires the Board to review in a specifie 


function already delegated to a lower official—in this case, the 
to an examiner of the duty to hold hearings and issue initial d 
obligation to review delegated functions in a specified manner 
be delegated and is therefore not subject to abrogation by a re 
plan. 


Even assuming, arguendo, that Reorganization Plan No: 


id manner a 
delegation 

ecision. The 
cannot itself 
organization 


3 of 1961 


effectuated a change in Section 1004(a) to the extent of authorizing the 


delegation or abdication of the Board’s decision-reviewing 


function in 


certain cases, it does not follow that the Board was free to take review, 
render its own decision, but do so under abbreviated procedures that abro- 
gate rights conferred by Section 1004(a). In the instant case, the Board 

did not delegate its decision-making function; instead, it exercised that 
function itself, but did so in a manner contrary to the requirements of the 
statute. Since the Reorganization Act of 1949 does not encompass the 
alteration of statutorily imposed procedural requirements for taking 

review,°? Reorganization Plan No. 3 of 1961 could not authorize the 
Board to Pursue abbreviated procedures over the objection of any inter- 
ested party.7/ 


30 See 5 U.S.C. §§ 903-904. 


31 When Reorganization Plan No. 3 of 1961 was submitted to Congtess, the then- 


chairman of the C.A.B., Mr. Alan Boyd, testified regarding the limited intentions of the 
Board in seeking the authority contained in the plan. In response to a specific request 
by Senator Monroney to “enumerate some of those types” of action “that you feel 
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Finally, in defense of its abbreviated procedures, the Board argues 
that “it is plain that the Board would have acted well within its discretion- 
ary powers if it had declined review altogether.” (Board’s Brief, p. 65). 
This is clearly incorrect—unless the Board is saying that it could have suc- 
cessfully deceived the Court by claiming that the petitions did not meet 
its standards for review, when in fact they did. We do not conceive the 
Board to be making such an argument. 


The Board itself recognized that this was an initial decision which 
required review, and it did, in fact, review it. It adds nothing to the argu- 
ment for the Board to claim that it could have abused its discretion and 
refused to grant review. Since the Board recognized the need for review 
and did take review, it was required to conduct that review in the manner 
specified by Section 1004(a) of the Federal Aviation Act. 


In conclusion, we would like to make it clear that it is not necessary, 
in order to uphold Petitioners’ argument on this point, to rule that the 
Board can never decline full-dress review of actions of its employees.?? 


would be subject to delegation,” Chairman Boyd gave a fairly extensive list of 
examples. These included such matters as “passing on motions to expedite . . . orders 
setting cases for hearing . . . rulings on intervention petitions; passing on motions to 
extend time for petitions for reconsideration . . . passing on whether or not to institute 
a formal (enforcement) proceeding . . . ruling on motions made prior to hearing for 
consolidation, expansion of proceedings, or severance . . . applications for changes in 
Service pattern of lgcal service carriers, and helicopter flight patterns; passing on 
nonstop notices; passing on requests for effective date of nonstop notices earlier than 
20 days . . . off-route charter trips . . . free or reduced-rate transportation under 
section 403(b) . . . rejection of tariffs . . . passing on applications for loan guaran- 
tees...” None of the examples provided by Chairman Boyd was even remotely simi- 
lar to the present situation. 


The Chairman also assured the Senators that there would be review by the full 
Board wherever necessary for the “establishment of policy in the first instance, rather 
than having policy established by someone else.” Here, vital policy questions were 
resolved by someone, else, ie, the examiner, and there was no review by the full 
Board. (See Hearings Before Subcommittees of Senate Committee on Commerce 
Regarding Reorganization of the Civil Aeronautics Board, Federal Trade Commission, 
and Federal Maritime Board, 87th Cong., 1st Sess., at 10-13 (1961)). 


32 There is little evidence that the Board’s discretionary review procedures have 
actually accomplished substantial efficiencies in expediting Section 401 and Section 408 
hearing matters. In most important cases, in order to avoid the unnecessary delay that 
the procedures introduce in obtaining a final Board decision, the Board abandons the 
discretionary review procedures and, immediately following the issuance of an initial 
decision, issues an order stating that the Board will review the case in its entirety. See, 
e.g, Gulf States-Midwest Points Service Investigation, Order 68-8-62 (August 14, 1968). 
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Moreover, we are not challenging the Board’s right in certain instances 
to abbreviate its review of an initial decision for limited purposes, such as 
deciding minor questions, correcting inadvertent errors, and reviewing un- 
contested matters. 


However, we do believe that Section 1004(a) and the Board’s Rules 
of Practice, as well as considerations of sound administrative procedure, 
require that the Board hear or receive argument on the request of a party 
in a proceeding such as this, where the Board itself recognizes that review 
is necessary and where there are hotly disputed issues of both fact and 
law—issues which present novel questions not previously considered by the 
Board, which involve matters outside the normal experience of the Board’s 
members, and which present areas of conflict between the airline industry, 
with which the Board is intimately familiar, and general aviation, of which 
it has little or no knowledge. Even if one accepts the Board’s argument 
that this is a matter “calling for the exercise of judgment”—and we do not 
accept that argument in view of the clear language of Section’ 1004(a)—it 
seems Clear that the Board has not exercised sound judgment here, but has 


abused its discretion. 
| 


The Board’s final argument on this point raises the proposition that 
“the exigencies of time” justified it in “dispensing with further proceed- 
ings.” (R. 3036). Petitioners dealt with that issue in their opening brief 
(pp. 60-61), and the Board has failed to respond to the arguments there 
set forth. We would like to add only one further point at this time. As 
noted earlier, the agreement does not become effective until certain 
Tunway and taxiway improvements have been completed. | Since these 
improvements have not been completed even as of this date, there was 
ample time for the Board to hear or receive argument. In any event, there 
was clearly ample time for such procedures between the issuance of the 

| 


33The Board has cited various cases to establish the proposition that it may 
decide matters without exercising its right of review for affording full opportunity for 
the parties to be heard before the entire Board. (Board's Br., p. 65 and |p. 67, fn. 56). 
To the best of our knowledge, none of these cases specifically focused on the issue of 
the right of the aggrieved parties to a hearing before the full Board with submission 
of briefs and oral argument. This is the first proceeding that we are aware of that 
involves litigation of that specific issue. Moreover, we know of no hotly contested 
cases comparable to this one where the Board has taken review of the entire merits of 
the case without both receiving full briefs and hearing oral argument. It might be 


appropriate for the Board to give the Court some examples of such cases, if they exist. 
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initial decision on May 10, 1968, and the Board’s last decision on Decem- 
ber 5, 1968—a period of almost seven months. 


JOHN W. SIMPSON 
ANDREW L. FREY 
1000 Vermont Ave., N.W. 
Washington, D.C. 20005 


Attorneys for Petitioners 


May 26, 1969 
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APPENDIX 


The Reorganization Act of 1949, as amended, 5 U.S.C. $8 901 et seq., 


provides in relevant part: | 
§ 901. Purpose 


(a) The President shall from time to time examine the 
organization of all agencies and shall determine what changes 
| 


therein are necessary to accomplish the following purposes: 
| 


(1) to promote the better execution of the laws, the 
more effective management of the executive branch 
and of its agencies and functions, and the expeditious 
administration of the public business: | 

(2) to reduce expenditures and promote economy 
to the fullest extent consistent with the efficient dper- 
ation of the Government; | 

(3) to increase the efficiency of the operations of 

the Government to the fullest extent practicable; | 

(4) to group. coordinate, and consolidate agencies 
and functions of the Government, as nearly as may be, 
according to major purposes; | 

(5) to reduce the number of agencies by consolidat- 
ing those having similar functions under a single head, 
and to abolish such agencies or functions thereof 
may not be necessary for the efficient conduct of! 
Government; and 

(6) to eliminate overlapping and duplication of effort. 

(b) Congress declares that the public interest demands 
the carrying out of the purposes of subsection (a) of this 
section and that the purposes may be accomplished in great 
measure by proceeding under this chapter, and can be 
accomplished more speedily thereby than by the enactment 
of specific legislation. 
$902. Definitions 

For the purpose of this chapter— 

(1) “agency” means— 
(A) an Executive agency or part thereof; 
(B) an office or officer in the executive brancht 


(C) any and all parts of the government of the Dis- 
trict of Columbia other than the courts thereof; 
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but does not include the General Accounting Office 
or the Comptroller General of the United States: 


(2) “reorganization” means a transfer. consolidation, 
coordination, authorization, or abolition, referred to in 
section 903 of this title; and 


(3) “Officer” is not limited by section 2104 of this 
title. 


$903. Reorganization plans 


(a) When the President, after investigation, finds that— 


(1) the transfer of the whole or a part of an agency, 
or of the whole or a part of the functions thereof, to the 
jurisdiction and control of another agency; 


(2) the abolition of all or a part of the functions of an 
agency: 


(3) the consolidation or coordination of the whole or 
a part of an agency, or of the whole or a part of the 
functions thereof, with the whole or a part of another 
agency or the functions thereof; 


(4) the consolidation or coordination of a part of an 
agency or the functions thereof with another part of the 
same agency or the functions thereof; 


(5) the authorization of an aofficer to delegate any of 
his functions; or 


(6) the abolition of the whole or a part of an agency 
which agency or part does not have, or on the taking 
effect of the reorganization plan will not have, any func- 
tions; 


is necessary to accomplish one or more of the purposes of 
section 901(a) of this title, he shall prepare a reorganization 
plan for the making of the reorganizations as to which he 
has made findings and which he includes in the plan, and 
transmit the plan (bearing an identification number) to 
Congress, together with a declaration that, with respect to 
each reorganization included in the plan, he has found that 
the reorganization is necessary to accomplish one or more 
of the purposes of section 901(a) of this title. 


(b) The President shall have a reorganization plan delivered 
to both Houses on the same day and to each House while it 
is in session. In his message transmitting a reorganization 
plan, the President shall specify with respect to each aboli- 
tion of a function included in the plan the statutory 
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authority for the exercise of the function and the reduction 
of expenditures (itemized so far as practicable) that it is 
probable will be brought about by the taking effect of the 


reorganizations included in the plan. 
| 
§ 904. Additional contents of reorganization plans | 
A reorganization plan transmitted by the President under 


section 903 of this title— 


(1) may change, in such cases as the President consid- 
ers necessary, the name of an agency affected by a 
reorganization and the title of its head; and shall desig- 
nate the name of an agency resulting from a reorganiza- 
tion and the title of its head; 


(2) may provide for the appointment and pay ofthe 
head and one or more officers of an agency (including an 
agency resulting from a consolidation or other type of 
reorganization) if the President finds, and in his message 
transmitting the plan declares, that by reason of a reorga- 
nization made by the plan the provisions are necessary. 
The head so provided may be an individual or may be a 
commission or board with more than one member. In 
case of such an appointment, the term of office may! not 
be fixed at more than 4 years, the pay may not be at a 
rate in excess of that found by the President to be appli- 
cable to comparable officers in the executive branch, and, 
if the appointment is not to a position in the competitive 
service, it shall be by the President, by and with |the 
advice and consent of the Senate, except that, in the)case 
of an officer of the government of the District of Colum- 
bia, it may be by the Board of Commissioners or other 
body or officer of that government designated in the 
plan; 


| 
(3) shall provide for the transfer or other disposition 
of the records, property, and personnel affected by a 
reorganization; 


| 
(4) shall provide for the transfer of such unexpended 
balances of appropriations, and of other funds, available 
for use in connection with a function or agency affected 
by a reorganization, as the President considers necessary 
by reason of the reorganization for use in connection 
with the functions affected by the reorganization, or| for 
the use of the agency which shall have the functions after 


the reorganization plan is effective. However, the unex- 
| 
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pended balances so transferred may be used only for the 
purposes for which the appropriation was originally made; 
and 


(5) shall provide for terminating the affairs of an agency 
abolished. 


$907. Effect on other laws, pending legal proceedings, and 
unexpended appropriations 


(a) A statute enacted, and a regulation or other action 
made, prescribed, issued, granted, or performed in respect 
of or by an agency or function affected by a reorganization 
under this chapter, before the effective date of the reorga- 
nization, has, except to the extent rescinded, modified, 
superseded, or made inapplicable by or under authority of 
law or by the abolition of a function, the same effect as if 
the reorganization had not been made. However, if the 
statute, regulation, or other action has vested the functions 
in the agency from which it is removed under the reorgani- 
zation plan, the function, insofar as it is to be exercised 
after the plan becomes effective, shall be deemed as vested 
in the agency under which the function is placed by the 
plan. 


COUNTERSTATEMENT OF ISSUES PRESENTED. 
COUNTERSTATEMENT OF THE CASE. 

SUMMARY OF ARGUMENT . 

ARGUMENT. 


Iban 5 7 SADA of oR OD A AS 


I. The Board did not abuse its discretion in findin 
that the positive public benefits which will Flom 
from the agreement between Pan American and the 
Port Authority outweigh such disadvantages as its 
approval might entail. Accordingly, the Board's 


decision in approving the agreement must. be 
samGbanels G BS 5 Of 2S 5 50 5 5 Ss 


A. The Board properly found that substantial 
public benefits will flow from implementa- 
tion of the Teterboro agreement ...... 


The Board correctly found that the agree- 
ment does not create a monopoly which re- 
strains competition or joepardizes non-party 
air carriers, and that any anti-competitive 
effects are ouenenenes et the Sires pape 


created... . 5 5 45°55 LL 
| 
| 
| 


1. The agreement does not create a monopo- 
np Ss SO 6 5-5 | So 5 65 So 4 oS Se 
Implementation of the agreement will not 
enable Pan American to restrain competi- 
tion in the sale of high performance 
executive aircraft ........ 


Implementation of the agreement will 
not enable Pan American to restrain 

competition in the transportation of 
passengers connecting to air carrier 
mLiaNES 45 4 5 6 5 453 5 88S 


(ii) 


Index Continued 


The Board did not err in concluding that Pan 
American will have no significant conflict of 
interest with general aviation in the operation 
OLS ROCELDOL Olt reilcnicia oun ci cit a alto tele ae 


l. The interests of Pan American, general 
aviation, and the public coincide in the 
development of Teterboro. ....... 


The terms of the operating agreement and 
the Board's retention of jurisdiction 
sharply limit Pan American's ability to 
take action detrimental to general 

EV LOUDON meilod toll oto cl ean Maeacaten oats 


The Board did not err in permitting Pan 
American, a private party for profit, to 
operates reterborom-mlen|sariar-le sl mecmnian 


Pan American will not have the power to 
curb effective advocacy of the general 
aviation viewpoint by virtue of its 
operation of Teterboro. 


The Board did not err in reviewing the initial 
decision, without providing for the submission 
of briefs and/or oral argument since neither 
the statute, the regulations, nor a sound dis- 
cretion required such procedure . 
CONCLUSION . 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,602 


NATIONAL AVIATION TRADES ASSOCIATION 
BUTLER Non COMPANY, 
Petitioners 
Vo 


CIVIL AERONAUTICS BOARD, 


Respondent. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR: RESPONDENT 


COUNTERSTATEMENT OF ISSUES PRESENTED 


| 
1. Whether the Board abused its discretion in finding that the 


public benefits flowing frott approval of the agreement between the Port 
Authority and Pan American for the operation of Tetérboro ee parti- 
cularly through the reduction of congestion at the New York jetports, 
outweighed the asserted disadvantages arising through the alleged re- 
straints on competition and conflicts of interest projected by peti- , 
tioners? 
2. Whether the Board properly found that Pan smerican's proposal 
| 


to rapidly develop Teterboro into a modern, fully equipped general aviation 


a 
facility would make a substantial contribution towards lessening the 
congestion at’ the jetports and thereby redound to the public benefit? 

3, Whether the Board properly found that the agreement would not 
give Pan American a monopoly of general aviation airports in the New 
York area? 

4. Whether the Board properly found that the agreement would not 
enable Pan American to restrain competition in the sale of executive jet 
aircraft? 

5. Whether the Board properly found that the agreement would not 
enable Pan American to restrain competition in the transportation of 
air passengers from Teterboro to the jetports? 

6. Whether the Board properly found that the interests of Pan 
American and general aviation do not conflict with respect to this agree- 
ment since the best interests of each lie in the rapid and full develop- 
ment of the airport along the lines envisioned by Pan American? 

7. Whether the Board properly found that operation of the airport 
by a private party would not be contrary to the public interest? 

8. Whether the Board properly found that the provisions of the 
agreement and their enforcement by the Port Authority and the FAA, 
and the Board's retention of jurisdiction over the agreement, will be 


sufficient to! prevent Pan American from abusing its position as operator 


of Teterboro to the detriment of general aviation or the public? 


9. Whether the Board erred in reviewing the examiner's initial 
decision without providing for the submission of' briefs or oral argu- 


ment? 


The present case has not previously been before this Court: 


sis 
COUNTERSTATEMENT OF THE CASE 
This, case involves the operation of Teterboro Airport, a large 
general aviation facility in Northern New Jersey, roughly eight miles 
west of Times Square. By Orders 68-9-120 and 68-12-25 the Civil Aero- 
nautics Board approved, subject to certain modifications and conditions; 
an agreement whereby the Port of New York Authority, aes and present 
operator of Teterboro Airport, will turn over operation of the airport 
to Pan American World Airways, Inc. for a period of thirty years. The 
agreement provides that the facility is to continue in use as a general 
aviation airport and that it is to be operated in a fair, reasonable and 
non-discriminatory manner. The Board retained jurisdiction to impose 
further conditions on Pan American's operations under the agreement if 
the need arises. The Butler Aviation Company and the National Aviation 
Trades Associations (NATA), which as parties to the proceedings before 
| 


the Board urged that the agreement not be approved, now seek review and 


reversal of the Board's orders. 


| 
| 
| 
| 


The Parties 
Pan American is an air carrier holding certificates of public con- 
venience and necessity from the Civil Aeronautics Board, and it is also 


the U.S. distributor of the Fan Jet Falcon, an "executive" jet aircraft 


manufactured in France. (R. 461-64). | 
The Port of New York Authority is an interstate compact agency or- 
ganized under the authority of the states of New York and New Jersey and 
entrusted with responsibility in matters affecting Soneten in the Port 
of New York District (R. 225). In addition to Teterboro, it owns and 
operates the three so-called jetports, Newark, LaGuardia, and Kennedy. 


| 
| 
| 
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Butler is a "fixed base operator," performing a wide range of 
activities connected with aviation including the sale, repair and 
maintenance of aircraft; the sale of fuel and its delivery into air- 
craft; the installation of avionics equipment in aircraft; the pro- 
vision of aircraft parking and hangar space; and the performance of 
turn-around services for transient aircraft, such as the provision of 
portable stairs. Butler has bases at twelve airports in the United 
States, including LaGuardia, and describes itself as one of the nation's 
largest fixed base operators (R. 1405). 

NATA is a trade association representing the general aviation service 
industry as distinct from the air transportation and/or the aircraft manu- 
facturing industries. Butler is among its members (R. 189-90). 

The Airport and the Agreement 

Teterboro is one of six airports within forty miles of Times Square 
which is presently fully equipped--with paved runways of sufficient 
length, an instrument landing system, a control tower, and so forth--to 
properly accommodate high performance aircraft such as the Falcon and 
other executive jets. (The other airports are Kennedy, LaGuardia, Newark, 
Westchester County at White Plains, and MacArthur at Islip on Long Island). 
Each of these is presently handling a large volume of general aviation 


(i.e., non-airline) traffic. In addition, there are more than ten smaller 


airports within the same area, some of which also handle a substantial 


number of general aviation operations and there are programs in various 
phases of implementation to upgrade three of these to the general level 


of Teterboro. (R. 518-19, 2870-71). 


-5- | 
Teterboro Airport, because of its proximity to Manhattan and be- 
cause of the excellent surface and helicopter transportation which is 
available at Teterboro, is especially well situated to accommodate a 
substantial increase in the volume of its general aviation activities. 
Moreover, the congestion at the three jetports, with its resultant air 
| 


and ground delays, is a serious problem and the development of Teterboro 


so as to attract additional general aviation traffic to it offers one 


of the best prospects for making a substantial and immediate contribution 
to the alléviation of that congestion. (R. 419-21, ae, wes 

In September 1964, Pan American and the Port Authority commenced 
negotiations looking to some form of participation by cusiitormen in 
the. development of Teterboro. During the course of these negotiations 
Pan American retained the architectural firm of Tippetts-Abbett-McCarthy- 
Stratton. (TAMS) to make recommendations for the development of Teterboro 


into.the modern’ general aviation facility desired. TAMS projected a 


development program requiring the expenditure of over $22 million for a 
| 

new passenger terminal, new facilities for two fixed base operators, 

additional hangars, and an increased number of automobile parking 


spaces. (R. 2846-49); 


| 
Although a number of possible arrangenients were explored, on 

| 

| 


September 19, 1967, the partied agreed to the substitution of Pan 


my, As the Department of Transportation said: "The major New York 


Airports . . . are among the busiest and most congested airports in the 
United States . . «. If a substaritiel niittber of the general aviation 
operations which would normally use Kennedy, LaGuardia or Newark were 
to use Teterboro . . . instead, there would be a reduction in demand 
at the three major airports. and, correspondingly, a reduction in delay." 
(R. 1776-77). 


== 

\merican for the Port Authority as operator of the airport for a 
thirty year period. Under the agreement (R. 127-74), Pan American 
is to pay the Port Authority a fixed annual fee plus a percentage 
of all revenues in excess of an agreed-upon ee and Pan American 
is to relieve’ the Port Authority of any obligation under its existing 
agreements with airport users and is to assume full responsibility for 
the repair and maintenance of the airport. In exchange, Pan American 
will receive all rentals, fees and other revenues from the airport's 
operation. 

The agreement provides in §§ 2 and 26 that Pan American will oper- 
ate Teterboro as a public general aviation airport and that it will . 
furnish all airport services on a fair, equal and not unjustly dis- 
criminatory basis and that it will make only fair, reasonable and not 
unjustly discriminatory charges. The agreement also includes a number 
of specific provisions which retain for the Port Authority a substantial 
degree of control over Pan American's activities. Thus, in the matter 
of user charges, such as landing fees, the carrier is prohibited by $35 
from setting its rate schedule at a level exceeding the rates prevailing 
at the three Port Authority jetports without the Port Authority's ap- 


proval. Section 7 incorporates rules and regulations to govern the 


2/ The fixed fee is $320,000 the first year, increasing to 
$664, 640 for each of the last twenty-five years. The percentage feé 
is 10% of all revenues in excess of $5 million annually. , 


3/ Scheduled helicopter operations within the metropolitan area 
are permitted. 


4/ As a condition to its approval of the Smee the Board has © 
further restricted Pan American's discretion in setting rates by imposing 
(footnote continued) 
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conduct of airport users as promulgated by the Port Authowity and pro- 
vides for their amendment by the Port Authority, with Pan American's 
consent. The carrier is permitted only to make such additional rules 
as may be consistent with those promulgated by the Port miithority. Pan 
American is also prohibited. by §10 from entering into agreements for the 
use or occupancy of parts of the. airport (such as a Lease lof facilities 
to a fixed base operator) without the consent of the Port! Authority. 
Finally, the Port Authority's right of entry onto the airport to observe 
Pan American's performance under the agreement (§14) and its right to 
terminate the agreement should the carrier fail to fulfill its obliga- 
tions: thereunder (§15) are preserved. | 


An amendment to the agreement precludes Pan American| from becoming 


a fixed base operator at Teterboro. (R. 2845). In addition, §2 of the 
agreement requires that Pan American comply with all applicable laws, 
while §40 requires the carrier to comply with the Port authority's ob- 
ligations to the Federal Aviation Administration under the Federal Grant 
Agreement of January 2, 1968. The relevant provision of §308(e) of the 
Federal Aviation Act (49 U.S.C. 1349(a); infra, p. 70 ) proseribes any 
“exclusive right" for the use of a federally assisted airport and §11(1) 


of the Federal Airport Act (49 U.S.C. 1110(1), infra, p. 78 ) requires 


| 


the level of charges existing at’.the jetports on September 19, 1967, 
the date of the Teterboro agreement, as a ceiling on the rates which 
Pan American could adopt without the consent of the Port Authority. 
On Reconsideration the Board modified this condition so as to include 
an escalator clause for upward adjustment of the rate ceiling to allow 
for increased costs of operation as reflected in the Department of 
Commerce "Implicit Price Deflator for Gross National Product." 

| 


| 
| 
| 
| 
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that the airport "be available for public use on fair and reasonable 
terms and without unjust discrimination." The Federal Grant Agreement 
further prohibits discrimination and the award of rights for the ex- 
clusive use of the airport. (R. 252-60). 

Pan American states that it intends to undertake a substantial con- 
struction program aimed at developing Teterboro into a modern, fully 
equipped general aviation facility (R. 2848-49). The first phase, near- 
ing completion under the auspices of the Port Authority but to be paid 
for by Pan American upon final approval of the agreement, called for ex- 
tension and widening of the two principal runways. In addition, Pan 
American proposes to commit up to $25 million within the first five 
years of its operation of Teterboro to a program along the lines of 
that suggested by TAMS which projected the construction of a new passen- 
ger terminal, new facilities for two fixed base operators, additional 
hangars, and increased automobile parking facilities. 

For its part, the Port Authority urged approval of the agreement 
as "the best and quickest way to full development of the Airport" and that 
such development "will result in diversion of general aviation traffic 
to Teterboro" and thus relieve congestion. (R. 2824-25). 

Pan American stated that the contemplated development "would 


redound to the benefit of all scheduled carriers at the major jetports, 


and would benefit the public at large, by reducing traffic delays and 


congestion below what they would otherwise be." (R. 420-21). Moreover, 


it said that it entered the agreement "for sound business reasons; and 
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with the expectation of reasonable long range financial|returns to Pan 


| 
American and its stockholders." (R. 422). 


The Administrative Proceedings 


| 
Section 408(a)(3) of the Federal Aviation Act (49 U.S.C. 1378, 
| 


infra, p. 70 ) makes it unlawful "For any air carrier .|. . to... con- 
tract to operate the properties, or any substantial part thereof, of any 
person engaged in “ny phase of aeronautics." Section 408(b) provides, in 
material part, that any person may make application to the Board for ap- 
proval of an operating contract otherwise prohibited by|$408(a) and directs 
the Board to grant its approval, "upon such terms and conditions as it 
shall find to be just and reasonable and with such modifications as it 

may prescribe," unless it finds that the operating contract “will not 


| 
be consistent with the public interest." Approval confers such im- 


munity from the antitrust laws as is provided under §414 (49 U.S.C. 1384, 
infra, p. 73 ), but no operating contract may be approved which "would 
result in creating a monopoly or monopolies and thereby restrain competi- 
tion or jeopardize another air carrier not a party to the « « » operating 
contract." | 
Pursuant to §408(b), Pan American submitted the agreement to the 
Board for its approval. (R: 122-26). Butler and NATA sited answers in 
opposition: (R. 177-96). The Board set the matter for expedited process- 
ing. Taking note of the "difficklt problems of congestion" at the three 
jetports and of the facet that an agreement which contemplates the expansion 
| 


of facilities at an outlying airport has "a potential for relieving the 


congestion," the Board said: 
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"There is thus a substantial public interest in resolving 
the issues presented as speedily as possible. To this end, we 
are directing that this proceeding be set down for hearing 
promptly, and that it be expedited by the hearing examiner at 
all stages of the proceeding, consistent with due process to 
all interested persons." (R. 213). 

The Port Authority, Butler, NATA, and the Aircraft Owners and Pilots 
Association were granted leave to intervene. 
After a prehearing conference and the exchange of exhibits and 


written testimony, five days of hearings were held and briefs were sub- 


mitted to the examiner. Pan American and the Port Authority urged that 


the agreement be approved. The Board's Bureau of Operating or rec- 


ommended approval subject to a condition no longer material. 

Butler and NATA opposed the agreement on the ground that there is 
a serious and continuing conflict between general aviation and the air- 
lines over the allocation to each of a share of the available airspace 
and ground facilities and that it would be contrary to the public interest 
to allow an air carrier to gain control of an important general aviation 
facility. More specifically, Butler believed that the agreement will 


give Pan American a monopoly and will result in'a substantial lessening of 


competition in four significant lines of commerce. Moreover, it asserted | 


5/ The Bureau proposed that the agreement be restricted to ten years. 


Pan American’ stated that it could not justify the large investment it 
intended to make if the agreement were so restricted and the examiner 
declined to impose such a condition. 

The Aircraft Owners and Pilots Association urged that the agreement 
be restricted to the land necessary for the improvements, rather than the 
whole airport. The examiner also refused to impose this condition. 


6/ (1): Airports which ate available exclusively -for general aviation 
and which will accommodate high pérformance aircraft, (2) the gale of high 
(footnote continued) 
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that no private party should have the power to-set rates jand control 
access at a public facility developed, in part, with public money. For 
the most part, NATA's position was similar. (R. 2676-2763). 
The Department of Transportation, although not a formal party to 


the proceeding, submitted a statement supporting the agreement. It 
| 


said, in part: | 
| 
"The Department believes that Pan American's undertaking 
to operate [this airport] for 30 years, and its proposal to in- 
vest substantial amounts of money in [its] improvement, will lead 
to significant reductions in the existing and forecast congestion 
at the major New York airports." (R. 1781). 


In his initial decision the examiner approved, subject to conditions, 


the agreement between Pan American and the Port Authority relating to the 


vi | 
operation of Teterboro Airport. (R. 2844-82). He found that the circum- 
stances surrounding Pan American's proposed operation of Teterboro were 


such that approval of the agreement would be most decidedly in the public 


interest. He surveyed the critical problem of air traffic congestion in 
| 


the New York area and found it to be increasing at an alarming rate, parti- 
cularly on the general aviation side. Moreover, in several studies high- 
| 

lighting the problem, he found a recurrent call for improved general avia- 
tion facilities. Accordingly, he found that a partial solution lies in 
"the development of reliever airports which will serve to| absorb some of 
oa) Pe. . : | 
performance aircraft, (3) the transportation of general aviation passengers 
from Teterboro connecting to airline flights, and (4) thel general aviation 
service business. 

7/ At the same time, he rejetted anotier agreerient submitted by Pan 


American under which the cartier would have become the operator of the 
Republic Aviation Airport on Long Island near Farmingdale, New York. 


oh 

the pressure of growing numbers of general aviation flights in the 

New York area." (R. 2867). Teterboro is such an airport and the 
examiner concluded that Pan American's proposal to spend substantial 
sums to develop the facility into an attractive, fully equipped general 
aviation airport could be expected to make a measurable contribution 
towards relief of congestion and would thus clearly result in real and 
immediate public benefits. 

Against these public benefits, the examiner weighed the alleged 
disadvantages which might flow from Pan American's control of Teter- 
boro. He found that it would not create a monopoly or result in any 
substantial restraint of competition in any of the lines of commerce 
put forward by Butler. Moreover, he found that the putative conflict 
of interest between Pan American the air carrier and Pan American the 


airport operator was more apparent than real--any theoretical conflict 


based on the competing demands of scheduled and general aviation for 


limited airspace would be largely mitigated, in the circumstances of this 
case, by the|carrier's self-interest in managing its ao invest- 
ment at Teterboro so as to earn, as airport operator, a reasonable return 
for its stockholders. Moreover, development of Teterboro would redound 
both to the benefit of general aviation by improving the facilities avail- 
able for its use and to the benefit of air carriers by mitigating con- 
gestion at the jetports. In addition, the conditions imposed requiring 
operations to be conducted in a fair and nondiscriminatory manner and 


the Board's retention of jurisdiction would further insure that Pan 


American's activities would not be harmful to general aviation. The 
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examiner also rejected the argument that a public airport, developed 

in part with public funds, can be operated only by an agency of govern- 

ment. 
In sum, the examiner found that, although there might be certain 

minimal disadvantages stemming from Pan American's operation of Teter- 


boro, those disadvantages were far outweighed by the positive public 


benefits which would flow from the rapid development of that facility 


which Pan American proposed to undertake, 


| 
"(T]he need for immediate action to develop reliever airports 
in the New York area as soon as possible is recognized by all. 
While the Port Authority will continue to operate Teterboro, 
there is no assurance that it will improve it as Pan American 
plans to do. Even if it should, or could get some dther person 
to do so, a substantial time to make plans and get started would 
be required, Pan American is prepared to go forward as soon as 
the Board's approval is forthcoming. Considering the urgency 
of the need and the fact that the contract contains ;provisions 
requiring service on a fair, equal, and not unjustly discrimina- 
tory basis to all users, and fair, reasonable, and not unjustly 
discriminatory prices for each unit or service, it is concluded 
that the benefits are far greater than the anticompetitive 
effects and that approval is in the public interest." (R. 2877-78) .8/ 


Butler and NATA, emong others, sought review of the examiner's de- 


cision approving the Teterboro agreement. Pan American filed an 
answer opposing review. | 


8/ The examiner conditioned the Board's approval of the agreement 
on its retention of jurisdiction to impose further conditions if neces- 
sary. 
In contrast, he found that, because Pan American had no plans for 
the development of the Republic Aviation Airport, no substantial public 
benefit would flow from ite operation of that field. Accordingly, he 
concluded that no further concentration of control of New York area air- 
ports in Pan American's hands was justified. (R. 2878-79). No party 
sought review of this aspect of the initial decision. | 


9/ The Bureau of Operating Rights and the Aircraft |Owners and Pilots 
Association also sought review, each requesting imposition of the condition 
(footnote | continued) 
| 
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The Board granted review of the examiner's initial decision with 
respect to Teterboro and, in accordance with its Rule 28 (a) (14 C.F.R. 
302.28(a), infra, p. 75 ), did so without further proceedings. After its 
own extensive! analysis of the issues, the Board affirmed the examiner's 
basic conclusion that the agreement was not contrary to the public interest 
and should be affirmed. In its unanimous opinion and order, 68-9-120, 
issued September 25, 1968, the Board adopted those findings and con- 
clusions of the examiner not inconsistent with its own. (R. 2977). 

The Board re-evaluated the congestion problem and found that it is 
critical and "that the development of Teterboro Airport will serve to 
attract general aviation away from [the jetports], and accordingly, will 
contribute toward the relief of such congestion." (R. 2978). Moreover, 
the Board found that the situation called for immediate action. Accord- 
ingly, it, too, concluded that approval of the agreement would result in 
substantial public benefits. 

Turning its attention to the opposition to the agreement, the Board 
agreed with the examiner that it would not result in a monopoly or any 
substantial restraint of competition. Like the examiner, the Board was 
unable to find substantial conflict of interest betwéen Pan American's 
interests as an air carrier and its responsibility as an airport operator. 
The Board was also unpersuaded by the argument that the airport should 


not be operated by a private party. Finally, the Board concluded that 


which it had urged the examiner to impose. See note 5, supra. The 
Board declined to impose either condition. (R. 2883-89, 2993). 
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| 
the supervisory powers which would be exercised over Pan) American's 


activities by the Port Authority, the Federal Aviation Administration, 
and the Board would be ample to protect the public erase should un- 
10/ | 
foreseen problems develop. 
Thereafter, Butler and NATA filed petitions for reconsideration 
because of the Board's failure to call for briefs or oral argument be- 
fore reaching a decision on the petitions for review of the examiner's 
initial decision. They argued that the case was too complex and im- 
portant to be decided without "full dress" review and that the case in- 
cludes "the sort of issues that typically require months or years of 
intensive work by the courts when they are raised in other industries." 
(R. 3000). Pan American and the Port Authority each filed answers 
opposing these petitions. (R. 3019-30). 
The Board denied the petitions filed by Butler and NATA, concluding 
that they had "shown neither procedural nor substantive “sea in the 
Board's failure to provide for submission of briefs or oral argument in 
its decision on review" (R. 3034). The Board observed that it was vested 
with discretion as to whether to receive further briefs and argument on 
review and that Butler and NATA had failed to show that dney were deprived 


of a hearing on any issue. Indeed, said the Board, the parties were 


presented with, and took advantage of, ample opportunity |to develop the 


10/7 The Board declined to impose seven conditions put forth by NATA 


as an alternative to disapproval of the agreement. (R. 2918-19). Some of 
the conditions would have left authority over rates, rules, etc. solely 
in the Port Authority and others were found by the Board |to be duplica- 
tive of existing provisions in the agreement. The Board found no ne- 
cessity for imposition of any of the conditions. (R. 2993-94). 
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record and advance their arguments. Butler alone filed a 72 page brief 
on the merits with the examiner and its twenty page petition for review 
contained argument on the merits under nine separate points. Moreover, 
their petitions for reconsideration urged no specific errors or findings 
thought to be'erroneous, suggesting therefore that further proceedings 
would be no more than a rehash of the arguments and issues already 
thoroughly considered. Finally, the Board noted that the exigencies 
of time continued to require that the proceedings be handled on an ex- 
pedited basis without further procedural delay. 
SUMMARY. OF ARGUMENT 
I 

Section 408 of the Federal Aviation Act requires the Board to 
approve agreements, such as the one between Pan American and the Port 
Authority relating to the operation of Teterboro Airport, unless it 
affirmatively. finds that the agreement is contrary to the public interest 
or barred because it creates a monopoly which will result in a restraint 
of competition or jeopardy to an air carrier not a party to the agreement. 
The Board considered all of the issues which are raised by. the applica- 
tion of the statute to thé facts of this case and domcluded that the 
public benefits which will flow from Pan Ameri¢an's operation éf Tétérboto 
outweigh the possible adverse effects envisioned by petitioners and, there- 


fore, approved the agreement. 


Although petitioners challenge the Board's orders they do not con- 


test the statutory power of the Board to enter an order approving thé 
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agreement, nor do’they contest the Board's authority to weigh the 
various public interest aspects of the transaction and to approve it 

on a finding that the good outweighs the bad. Rather, Butler and NATA 
contest the Board's interpretation of the facts of this case and its 
application of the controlling.legal principles to those facts. 

The Board correctly determined, however, that the congestion of 
airspace and ground facilities in the New York area has become a@ serious 
problem and that steps at be taken to alleviate the situation. The 
early and further development of Teterboro, because it will help to re- 
lieve congestion, is in the public interest and the Board so found. 
Petitioners do not contest the Board's conclusions in this regard, but 
argue only that the Port Authority or "someone else" would be a better 
developer than Pan American. Nonetheless, the Board also found that the 
congestion problem is critical, that immediate steps must be taken, and 
that Pan American alone is prepared to proceed at once td development of 
the facility: Any alternative course would result in substantial delay. 


Accordingly, the Board correctly found that Pan American's proposal was 


in the public interest. 


Notwithstanding the clear public benefits which will flow from 
implementation of the agreement, petitioners further contend that it 
must be disapproved because it will have side effects detrimental to 
the public interest, viz., that it will create a moriopoly and allow Pan 
American to restrain competition in several lines of commerce; that it 
will allow Pan American, whose interests as an air carrier are allegedly 


in direct conflict with the interests of the general aviation community, 
| 
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to use its power as the operator of Teterboro to the detriment of general 
aviation; that it is contrary to the public interest to allow a private 
party to operate a public facility such as Teterboro for profit; and, 
finally, that its position as operator of the airport will enable Pan 
American to curb effective advocacy of the general aviation viewpoint. 
The examiner and the Board considered these arguments and found that 
petitioners! fears are unwarranted and that, on balance, approval of the 
agreement was in the public interest. 

In fact, the agreement does not create a monopoly either with re- 
spect, to Teterboro Airport itself or, in broader terms, with respect to 
general aviation airports in the New York area capable of accommodating 
high performance aircraft. The record shows, as the examiner found, that 
there are a number of additional airports in the metropolitan area that 
are capable of handling, and which do in fact handle, large volumes of 
such traffic. Moreover, Pan American's position at Teterboro will not 
enable it to control prices or to restrict entry. It follows that there 
is no monopoly. In addition, the operating agreement, which will be en- 
forced by the'Port Authority, the Federal Aviation Administration, and 
the Board, prohibits Pan American from discriminating in any manner which 
might enable it to restrain competition as, e.g., by giving preferences to 
its customers or by refusing access to the airport to competitors. These 
provisions will prevent Pan American from using its position at Teterboro 


to restrain competition in any line of commerce. In any event, it is 


scarcely likely that the location of Pan American's demonstrator aircraft : 


at Teterboro will have any effect on Pan American's sales of business jets, - 
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let alone allow it to substantially lessen competition, since the market 


for such aircraft is national in scope and highly competitive. Similarly, 

the agreement will have no effect on helicopter and air tank operations 

in the metropolitan area and will not enable Pan American to restrain 

competition in the transportation of connecting soonest. 
The harm which petitioners forsee from Pan American's operations 

under the agreement by virtue of an alleged conflict between Pan American's 

interests as an air carrier and the interests of general aviation are 

illusory. It is as much in the interest of Pan American the air carrier, 

as it is in the interest of general aviation, to develop Teterboro into 

an attractive general aviation facility, because such development will 

reduce congestion at the jetports to the advantage of Pan American's air- 


line ‘operations. In addition, the substantial sum which Pan American will 


invest in the airport and the large fixed fees it will pay to the Port 
Authority insure that it will encourage the widest possible use of the 
facility. Agdin, the restrictions on Pan American's actions by the terms 
of the agreement dnd by the conditions imposed by the Board in approving 
the agreement are such that it is not in a position realistically to ad- 
versely affect general aviation through its operation of Teterboro. 
Petitioners! further arguments are equally without ost. Their 
contention that the airport should only be operated by a [public agency is 


particularly unconvincing in light of the determination by the two public 


agencies most directly involved with the provision of adequate airport 
facilities in the New York area--the Port Authority and the Department of 


Transportation--that Pan American's proposed investment sn and operation 
| 
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of Teterboro is in the public interest. Further, the so-called private 
operation is belied by the continuing supervision of the Port Authority, 
the FAA, and the Board. Apart from this, similar public facilities, in- 
cluding another airport in the New York area, are operated by private 
corporations.! Finally, their argument that Pan American will be able to 
coerce general aviation into silence in the dispute over the limited air- 
space available in the New York area is hardly credible. There is not 
the slightest evidence that the carrier's position would enable it to 
quell dissent or that it has any inclination to do so. Certainly the 
power of supervision retained by the Board is sufficient to are with 
any problem which might arise. 
II 

Petitioners also argue that the Board committed procedural error 
in reviewing the examiner's initial decision without receiving further 
briefs or hearing oral argument. Their claim is without merit. The 
relevant statutory provision and the Board's regulations permit the 


Board, not only to review an examiner's decision without further briefs 


or arguments, but also, in its discretion, to decline review altogether. 


Moreover, an examination of the Board's opinion reveals that in this 
case it did not abuse its discretion in using the expedited review pro- 
cedure. The fact that this case raised.important issues does not nega- 
tive the facts that the substantial record before the Board included, in 
addition to petitioners! testimony and exhibits, petitioners! briefs to 
the examiner with arguments on each of the substantive issues which they 


raise here and that the Board considered the positions of the parties on 
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those issues from these sources as well as their petitions for review. 

Furthermore, petitioners filed petitions for reconsideration. Plainly, 
the Board adequately received argument from the positioners and commit- 
ted no procedural error. 


ARGUMENT 


Introduction 


The principal thrust of petitioners' argumentation is,.first, that 


| 
the Port Authority should have continued to operate Teterboro, and, 
| 


second, that in any event Pan American should not have been selected as 

the operator because of its airline activities. They een to contend as 
strongly on the first issue as the second. However, the first Seeoeon 
was not in issue before the Board since the Board has no supervisory respon- 


sibility with respect to the Port Authority. Indeed, the| Board obtained 


jurisdiction only because the Port Authority chose an air) carrier to 


operate Teterboro. With respect to the second contention, the Board 


| 
carefully considered the arguments advanced by petitioners and found that 


any possible adverse side effects stemming from Pan American's operation 
of Teterboro would be outweighed by the benefits which would flow from the 
carrier's rapid development of the airport. In addition, the Board found 
that the conditions contained in the agréement and those imposed by the 
Board in approving the transaction, &s well as the Board's retention of 
jurisdiction over Pati American's operations under the agreement so as to 
enable it t6 impoSe futther conditions should thé need Sains. would prevent 


Pan American from using its position in a manner conflicting with the 


Oi 
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public interest, and, therefore, approved the agreement. 


I. The Board did not abuse its discretion in finding 
that the positive public benefits which will flow 
from the agreement between Pan American and the 
Port Authority outweigh such disadvantages as its 
approval might entail. Accordingly, the Board's 
decision in approving the agreement must be affirmed. 


Under §408 the Board must ordinarily approve the type of agreement 
involved herein except in those few cases where it can make affirmative 
findings that!the agreement is contrary to the public interest or that it 
will create a se thereby restrain competition or jeopardize 


another air carrier. In reaching a conclusion as to whether a trans- 


action is contrary to the public interest the Board has considered the 


statement of policy set forth in §102 of the Act (49 U.S.C. 1302, infra, 


p. 69 ) as declarative of the sort of matters which it must consider and, 
in addition, the Board must look to the policies which underlie the anti- 
trust laws. Even if a transaction is not barred by §408, the Board mst 
determine whether it will have serious anticompetitive effects and, if so, 
whether such disadvantages are outweighed by other public interest con- 


siderations. 


11/ This is the second time that Butler has instituted proceedings 
to review orders of the Board approving an air carrier's attempt to ex- 
tend its activities into a field related to air transportation. On the 
prior occasion, Butler Aviation Co. v. Civil Aeronautics Board, 389 F.2d 
517 (C.A. 2, 1968), the Second Circuit*rejected Butler's-position and - 
affirmed the Board's decision. 


12/ "The negative in which this provision is cast is to be noted, 
It is the reverse of thé findings requisite for certificates or sus- 
pensions..." Northwest Airlines, Ing. v. Civil Aeronautics: Board, 
112 U.S. app. D.C. 384, 303 F.2d 395, 400 (1962). Accord, North Central 
Airlines, Inc. v. Civil Aeronautics Board, 105 U.S. App. D.C. 207, 
265 F.2d 581, cert. denied, 360 U.S. 903 (1959). 
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In the sections below we show that the Board was warranted in 


finding that substantial public benefits will flow from implementation 


| 
of the agreement and that those benefits outweigh any provable adverse 
| 


effects. 


public benefits will flow from implementa- 


A. The Board properly found that substantial 
tion of the Teterboro agreement. 


The affirmative case for approval of the agreement need not be 
stated at lerigth since there is no contention here that the Board im- 
properly concluded that the rapid development of Teterbore Airport is 
in the public interest. Nevertheless, a brief examination of the Board's 
findings serves to place petitioners’ arguments in proper perspective. 

When the Board decided to proceed to hearing on Pan American's ap- 
plication for approval of the Teterboro agreement it took!"note of the 
difficult problems of congestion that currently exist at the major air- 
line airports serving the New York metropolitan area" and/it tentatively 
found that Pan American's proposal contemplated "the expansion of facili- 
ties at outlying airports and thus [had] a potential for believing con— 
gestion at the major airports." (R. 213). The Board's tentative conclusion 
was amply borne out by the record developed in the proceeding. 

In his initial decision the examiner noted the soins build-up 
of air traffic in the New York area, both as measured by the number of 
passengers and by thé number of aircraft opefations; antl he found that 
the vast majority of aircraft movements involve general DESEES (R. 2862- 
64). The examiner observed that the increase in demand beyond current and 


forecast capacity is leading to operational delays of growing frequency 
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and greater length. (R. 2863-64). Indeed, the flight delays of several 
hours experienced in New York during the peak travel :periods last summer 
are familiar to the air traveler. The Board adopted the examiner's find- 
ings with regard to the seriousness of the situation, noting that the 
"critical problem of congestion . . . is detailed in the initial decision, 
and needs no further elaboration." (R. 2978). The examiner then went on 
to find that the urgency of the situation calls for immediate action and 
that one source through which the problem might be alleviated is. the 
development of! "reliever" airports, devoted to general aviation and 
capable of attracting that traffic from the jetports. His conclusion 

is in accord with the findings of the several government agencies having 
principal responsibility for the development of aviation facilities in 
the New York area. (R. 1171-74, 1180, 1776-81, 2824-25) Finally, the 
examiner concluded that Teterboro Airport is ideally situated as a re- 
liever airport and that, if properly developed as a modern, fully equipped 
general aviation facility, it can make a substantial contribution in re- 
lieving the congestion problem. That finding was supported by the Port 
Authority and the Department of Transportation (R. 1776-81, 2824-25) and, 
indeed, Butler, does not debate the conclusion. (R. 2684). The examiner 


said that the "benefits are found in the contribution which Pan American 


proposes to make in developing reliever airports to alleviate congestion 


in the New York Metropolitan Area." (R. 2866). 
In accepting the examiner's general conclusions and approving the 
agreement, the’ Board found that Pan American's proposal to invest sub- 


stantial sums in the development of Teterboro would make a "contribution 
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toward relieving the congestion" at the jetports and ae result in 
"a real, direct, immediate and substantial benefit." The Board weighed 
these anticipated public benefits against the slight potential adverse 
effects which might flow from Pan American's operations under the agree— 
ment and concluded that the agreement was not contrary to the public 
interest and should be approved. 
Petitioners argue, however, that the benefits which the Board found 
are illusory and that, in such circumstances, the detrimental side ef- 
fects which they foresee require that the agreement be disapproved. In 
essence, they say that there are other operators available, including the 
Port Authority itself, who would do the job as well as Pap American and 
that the Board failed to consider these alternatives. In fact, however, 
the Board recognized its duty and considered every alternative which was 


13/ 
reasonably available. 


13/ In considering an application for approval of a |transaction under 


§408 the Board is required to decide the case before it and must consider 
those alternatives which are reasonably available, but the Board is not 
required to consider theoretical possibilities. As this court has said 
with reference to an application for the approval of a merger of two air 
carriers: 


"Nor does it seem to us that the contention that the Board 
need have considered, as a prerequisite to its disposition of 
the merger agreement before it, the dismemberment of! Capital and 
its distribution in parts to unknown prospective purchasers, can 
be sustained. The situation with which the Board was faced was 
a very real one, and it was not required to wander preliminarily 
into what might be fanciful byways. If other proposals, concrete 
in terms, had been put before it, other courses might have been 
required in this respect." Northwest Airlines, Inc. tv. Civil Aero- 
nautics Board, 112 U.S. App. D.C. 384, 303 F.2d 395,| 400 (1962). 
Accord, Citizens for Allegan County, Inc. v. Federal) Power Commission, 
C.A.D.C. No. 21,842, slip opinion, p. 13 (April 29, 1969). 
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Faced with Pan American's proposal, the Board had only two realistic 
choices: Approval, which would mean an immediate start on the desired 
improvements and an early contribution towards relief of congestion in 
the New York area; or disapproval, which would mean, at a minimum, sub- 
stantial delay eee the Port Authority prepared plans for its own 
development of the facility and/or sought another developer. (R. 2824-26). 
The seriousness of that delay is not to be minimized. At the beginning 
of this proceeding the Board recognized the gravity of the congestion 
situation and directed that Pan American's application be processed on 
an expedited basis. Similarly, the Board reviewed the examiner's de- 
cision without briefs and oral argument to avoid further procedural de- 
lays. On reconsideration it stated that "the exigencies of time” con- 
tinue to require prompt disposition of the case, noting that "each month 
of delay of approval will result in a corresponding delay in completion 
of the improvements." (R. 3036). It has been nearly five years since Pan 
American and the Port Authority began to negotiate and there is every 
reason to fear that if the Port Authority is forced to seek another 
developer similar delays will eee Meanwhile, Pan American stands 


ready to proceed with a substantial development program. 


14/ Petitioners argue that had the Port Authority itself undertaken 
the development of Teterboro in 1964, rather than negotiating with Pan 
Americdi, the:job could now be substantially complete. For reasons of 
its own, however, the Port Authority did not undertake development in 
1964 and the Board has refused to second-guess that agency. 


"The Port Authority is the public agency which has the 
direct responsibility for operation of the airport. That 
agency has determined that the public interest would best 
be served by Pan American's private development of the air- 
port, based upon its conviction that Pan American is quali- 
field to, note and fully develop Teterboro Airport into one 

(footnote continued) 


= 79) = 
When the Board approved the agreement it did so against the back- 
ground of this pressing need for action and it found eee Pan American's 
proposal most clearly responded to that need. Petitioners do not argue 
with the Board's conclusion that the congestion problem eae reached 
crisis proportions, nor do they contend that the development of reliever 
airports will not contribute some relief to the situation. Nonetheless, 
they argue that a better alternative to the immediate steps which Pan 
American proposes to take would be to delay the development program for 
an indefinite period while the Port Authority seeks Lanes airport 
operator. They advance that position because they see in Pan American's 
operation of Teterboro a serious threat to their financial well-being. 
We show below that their fears are unwarranted and that the likelihood 
of any serious detrimental side effects is minimal. In prior cases arising 


| 
under §408, tHe Board's judgment has been affirmed where| it found a favor- 


able balance for the public benefits as compared to the disadvantages of 
| 


the transaction. tler Aviation Co. v. Civil Jeronautics Board, 389 P.2d 


| 
| 

517 (C.A: 2, 1968) In the instant casé the public interest in Pan 
| 


of the scones outstanding public general aviation airports 


in the shortest interval of time. The Board should] not inter- 
fere with the Port Authority's judgment as to the appropriate 
method for operation of the airport, absent a convincing show- 
ing that such method would be detrimental to the public interest. 
There is nothing in this record that would lead us to the con- 
clusion that this is in fact the case. On the contrary, as the 
examiner noted, to require that the Port Authority itself under- 
take the improvement of the airport would inevitably lead to sub- 
stantial delay." (R. 2980-81). 
| 
15/ The Butler case involved the proposed acquisition of Remmert— 
Werner, a major fixed base operator with facilities at several air- 
ports, by Eastern Air Lines. There were no serious anti-competitive 
effects. Judge Friendly upheld the Board's approval of tthe ac- 
quisition although the "only advantage to air transportation lies in 
(footnote continued) 
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American's proposal is clear and substantial and the Board so found. 

The disadvantages are slight. In such circumstances the Board correctly 
approved the agreement. 


B. ‘The Board correctly found that the agreement 


does not create a monopoly which restrains 
competition or jeopardizes non-party air 
carriers, and that any anticompetitive effects 
are outweighed by the public benefits created. 


Petitioners next contend that the Board's approval of the agreement 
is contrary to! the first proviso to §408(b) and, therefore, beyond the 
Board's power.! The proviso prohibits the Board from granting its ap- 
proval to any agreement "which would result in creating a monopoly or 
monopolies and thereby restrain competition or jeopardize another air 
carrier not a party to the . . . operating contract..." This statute, 
which is in the alternative, defines two distinct restrictions. The first 
bars approval of situations akin to monopolization under the Sherman Act 
in which the parties to the agreement would have the power to fix prices 
or to exclude competitors (American Tobacco Co. v. United States, 328 U.S. 
781, 811; United States v. Grinnell Corp., 384 U.S. 563, 570-71). The 
second bars approval if the result of the monopoly would be to threaten 


the viability of another carrier. As Judge Friendly has noted: 


affofding EAL ‘the added strength from what it expects to be 4 good invest- 
ment in a related activity where it can usefully employ its management 
skills, and the advantages to 'civil aeronautics,! see §102(f), lie 

simply in putting EAL's strength behind an already flourishing R-W." 
Butler Aviation Co., supra, 389 F.2d at 519. 
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"Although the proviso's mandate is sharp, its office 
is exceedingly limited, . . . Restraint of competition 
or jeopardy to another air carrier is not enough to trigger 
the proviso unless brought about by the creation of a/| 
monopoly; per contra the creation of a monopoly is not 
enough unless it would restrain competition or jeopardize 
a non-party air carrier." Butler Aviation Co., supra, 
389 F.2d at 519. 


Nevertheless, the Board has recognized that under the public interest 
standards of Section 408, read in the light of the express} incorporation 


| 
of competitive OnE eareale et that standard by Section 102(d) of 
16 
the Act (49 U.S.C. 1302(d)), it must consider the competitive policies 


| 
expressed in the antitrust yaa accommodate them with the other public 
17 | 


interest standards of the Act. 


Although the Board, like other administrative agencies, is thus re- 
quired to give effect to the policies underlying the antitrust laws, the 
other factors referred to in Section 102 make clear that it is not to be 
governed solely by those policies. Under §408(b), it can approve an 
agreement which to some extent violates those policies if it finds, on 


careful balance, that the agreement is not inconsistent with the public 
| 


16/ "In the exercise and performance of its powers and duties 


under this chapter, the Board shall consider the following, 
among other things, as being in the public interest, and in 


accordance with the public convenience and necessity: | 
ml 


* * * 


‘t(d) Competition to the exterit necessary to asstire the 
sound development of an air-transportation system properly 
adapted to the needs of the foreign and domestic commerce of 
the United States, of the Postal Service, and of the national 
defense;" 


| 
17/ Northern Natural Gas Co., et al: v. Federal Power Commission, 
___U.S. App. D.C. __, 399 F.2d 953, 961; Ber Aviation Co. v. C.A.B., 
supra, 389 F.2d at 519; Cf. McLean Trucking Co. v. United states; 321 U.S. 
67, 86-87. 
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interest. As this Court has recently summed up the controlling princi- 
ples in Northern Natural Gas Co. v. Federal Power Commission, U.S. 


App. D.C. __, 399 F.2d 953 (1968): 


"Nor are ithe agencies strictly bound by the dictates of the 
antitrust laws, for they can and do approve actions which 
violate antitrust policies where other economic, social and 
political considerations are found to be of overriding im- 
portance.) In short, the antitrust laws are merely another 
tool which a regulatory agency employs to a greater or 
lesser degree to give ‘understandable content to the broad 
statutory concept of the "public interest".'" 399 F.2d at 


961, quoting Federal Maritime Commission v. Aktiebolaget 
Svenska Amerika Linien, 390 U.S. 238, 244 (1968). 18/ 


The Board carefully performed its obligation to consider competi- 


factors here. 


In the instant case the examiner specifically considered the competi- 


tive consequences of Pan American's operation of the Teterboro airport 
under its agreement with the Port Authority. He defined the relevant 
markets claimed to be affected and the competitive consequences in them 

of Pan American's operation of Teterboro. In the light of this con- 
sideration he concluded, first, that no monopoly would be created; and, 
second, that there would be no sutstantial restraint of competition result- 


ing from the agreement. 


18/ See. also the cases cited by this Court in note 11 to its opinion 
in the Northern Natural Gas case, 399 F.2d at 961. 

19/ Wholly absent from this proceeding is any allegation that the 
Board failed to evaluate the possible anticompetitive effects which its 
approval of the agreement might engender as did the I.C.C. in Denver & 
R.G.W.R.R. v. United States, 387 U.S. 485 (1967) or that the Board failed 

- "to make findings related to the pertinent antitrust policies, draw con- 
clusions from the findings, and weigh these conclusions along with other 
important public interest considerations." Northern, Natural Gas Co:, supra, 
399 F.2d at 961. Absent also is the sort of narrow construction by the 
agency of its duty to inquire which caused this Court to remand the 5.5.6.'s 
decision in Municipal Blectric Ass'n v, Securities and Exchange Commission, 
C.A.D.C. No. 21,707, et al., decided March 26, 1969. 
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| 
The Board agreed. In the light of extensive analyses by both 


the examiner and the Board of the potential results of the agreement, 
| 
| 

the Board concluded that "there is no substantial restraint of competi- 
| 


tion resulting from the agreement." (R. 2990). Although it thus found 


| 
no reasonable likelihood that the possible harms suggested by peti- 
| 


tioners would flow from the transaction, to be doubly certain, the 
Board retained jurisdiction to impose.further conditions should the 
necessity arise. Thus, after weighing the slight potential for anti- 
competitive effects together with the other relevant public interest 
considerations, including the strong public interest in Shemaneine 
brograms to relieve congestion in the New York area (as discussed above) , 
the Board concluded that the agreement "will not be inconsistent with 
the public interest." (R. 2994). | 
In such circumstances, an agency's expert judgment is not subject 


to’ reexamination by a court unless it was not arrived at in conformity 
| 


with legal standards. As the Supreme Court has said: 


"It would be strange, indeed, if a division of terri- 
tories or an allocation of routes which met the requirements 
of the ‘public interest' as defined in Section 2 were held 
to be antitrust violations. It would also be odd to} ‘con- 
clude that an affiliation between a common carrier. and an 
air carrier that passed muster under Section 408 should 
run afoul of the attitrust laws: Whether or not trans- 
actions of that character meet the standards of compeéti- 
tion and monopoly provided by the Act is peculiarly a 
question for the Board subject of course to judicial jre- 
view... If the courts were to intrude independently 
with their construction of the antitrust laws, two regimes 


=e 2 

might collide." ee er eee v. 

United States, 371 U.S. 296, 309-10 (1963). 20 ; 
Although thesé findings should be enough, in view of petitioners! 
arguments we turn to a detailed statement of the law and facts with 
respect to them. 

1. The agreement does not create a monopoly. 

Butler and NATA argue that upon implementation of the agreement 
Pan American will have a monopoly, specifically with respect to Teterboro 
Airport itself and, more generally, with respect to general aviation air- 
ports in the New York area capable of accommodating high performance air- 
craft. In support of their analysis they urge upon the court several cases 
arising under §2 of the Sherman Act, foremost of which is United States 
v. Grinnell Corp., 384 U.S. 563 (1966). The facts of the cases cited, 
however, involve situations remote from that presently before the court 
and do not require reversal of the Board's decision in the instant pro- 
ceeding. In the Grinnell case, for example, the Supreme Court found a 
§2 violation in circumstances where one company, through stock interests 
in three others, employed unlawful and exclusionary practices to garner 
87% of the national business in a line of commerce. The facts of that 
case stand in vivid contrast to the present situation. For, as we show 
below, there is no basis to conclude that any market shows any likelihood 


of being monopolized by Pan American. 


20/ Accord, North Central Airlines. Inc. v. Civil Aeronautics Board, 
105 U.S. App.: D.C. 207, 265 F.2d 581, cert. denied, 360 U.S. 903 (1959); 
American Airlines, Inc. v. Civil Aeronautics Board, 89 U.S. App. D.C. 365, 
192 F.2d 417, 420 (1951); United Air Lines, Inc. v. Civil Aeronautics : 
Board, 81 U.S. App. D.C. 89, 155 F.2d 169 (1946); United Air Lines, Inc. v. 
Civil Aeronautics Board, 371 F.2d 221 (C.A. 7, (1967)). 
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Petitioners first approach the monopoly problem by su 
that the agreement will give Pan American a monopoly with 
Teterboro Airport itself, and, accordingly must be disappr 
an approach borders on the frivolous. The common sense of’ 
is that with respect to the property which he owns or cont 


is a "monopolist" and, as such, possesses the traditional 


an owner to set prices (in this case, rents and user fees) 


| 
geesting 
respect to 
bved. Such 
the matter 
hols every one 


powers of 


and to exclude 


competing users from his land. See United States v. Du Pont and Co., 


21/ 
351 U.S. 377, 391 (1956). But this is not monopoly in th 
which the statute refers. "Monopoly" there means the power 
prices or exclude competition from an economically relevan 


buyers or sellers--i.e., a distinctive line of commerce in 


geographic area. No law renders a person's control over h 
22/ 
per se illegal. 


; 21/ In addition, if a person does not have an unencum 


simple in the land, his monopoly power may be further rest, 
the instrument through which he obtained possession. This 
perfect example. Thus the agreement between Pan American 
Authority requires the carrier to operate the facility as 
general aviation airport, available to all on a fair, reas 
not unjustly discriminatory basis. 


| 

| 

e sense to 
| to control 
| 


t market of 


a8 particular 


is property 


bered fee 
ricted by 
case is a 
and the Port 
a public 
pnable and 


The fees which it may charge are 


limited, the rules which it may prescribe are not at its unfettered dis- 


cretion, and so forth. 


22/ 
or who acquires the exclusive right to exhibit a filn, 
in the popular sense. But he usually does not violate 
Act unless he has acquired or maintained his strategic pos 
sought to expand his monopoly, or expanded it by means of 
of trade which are cognizable under §1 of the Sherman Act. 
v. Griffith, 334 U.S. 100, 106 (1948). To the same effect 
Corp. v. Ruberoid Co., 222 F. Supp. 237, 242 (D. Conn. 196 


"Anyone who owns and operates the single theatre 
has 
§2 


in a town, 

| @ monopoly 

pf the Sherman 
ition, or 

those restraints 

| United States 

|} is Arzee Supply 
3). In any event, 


as we subsequently show, Pan American does not have the only airport in town. 
| 
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Of course transportation facilities such as railroad terminals and 
airports are, by their very nature, limited. In recognition of this the 
antitrust laws permit combined activities with respect to such facilities 
when they can be justified because they provide, with substantial economies 
of scale, efficient services which might not otherwise be available. See 
United States v. Terminal RR Association, 224 U.S. ee as 
reflected by the decree in the Terminal RR. case, close supervision is 
provided to guarantee that the services of the facility will be available 
on nondiscriminatory terms. That, as we show below, is precisely the 
kind of protection which obtains in this case under the provisions of 
the agreement, the powers of the Federal Aviation Administration and the 
Board, and express provisions of law. Moreover, competition with other 
airport operators in the relevant market operates as a direct limitation. 
on Pan American as an independent operator of Teterboro. 

The definition of a geographic and a product market is a practical, 
common sense matter. See United States v. Grinnell, 384 U.S. at 575-76; 
Brown Shoe Co. v. United States, 370 U.S. 294, 336-37; United States v. 
Philadelphia Nat. Bank, 374 U.S. 356-57, 359; United States v. Pabst 
Brewing Co., 384 U.S. 552, 549-50. Transportation markets of the kind 
ordinarily involved in common carrier cases are usually defined as the 


offers:and demands for transportation between two given points. In 


"23/7 See Kaysen and Turner, Antitrust Policy, 137 (1959). 
24/ See generally Meyer, Zwick, Stenason and Peek, The Bconomics 


of Competition in.the Tri -tatio dus: (1959). 
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general aviation, however, this definition is not satisfac 


no regular pattern of transportation is involved. General 


tory because 


aircraft use 


is as varied and diversified as the use of private automobiles. The 


two most obvious general aviation markets involving airpor 


ts in this 


case are: (1) use of the field as a base for aircraft permanently 
| 


located in the New York area; and (2) use of the field as 


departure point for aircraft temporarily in the New York a 


a landing and 
rea. 
| 


| 
to this are the various related submarkets involving aircraft service, 


Subsidiary 


| 
maintenance, sales, etc. Under these criteria the Board was thus concerned 
| 


with a regional market in which, necessarily, other New Yo 
offering the same services had to be included. 

Petitioners argue, however, that the location of Tete 
physical facilities which it possesses are such that Teter 
"dominant general aviation airport" in the New York area a 
one" reasonably suited to accommodating all types of gener, 
activities, indeed the "only airport serving general aviat 
Further, they argue, it is of "such prominence" among the 
that control of it must be deemed to be control of general 
ports in the New York area. (Pet. Br. 37); 

By so defining the relevant line of commercé as to in 
ports which catér exclusively to genetal aviation they see 
not only the three jetports, each of which is presently ac 
substantial amount of general aviation traffic (R. 1737, 1 


2870-71), but also such important general aviation airports 


County Airport (which handles roughly as many general avia 


| 
rk area airports 


rboro and the 
boro is the 
nd the "only 
al aviation 


ion exclusively." 


prea's airports 


| aviation air- 


clude only air- 
k to exclude 
commodating a 
739, 1742, 

as Westchester 


tion movements 
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as does Teterboro, R. 1743, 1744) and MacArthur Field (which has by 
far the largest volume of general aviation traffic in the metropolitan 
area, surpassing Teterboro 318,000 annual operations to 275,000 (R. 1743, 
1755)). By limiting the geographic area to places within 25 miles of 
midtown Manhattan they seek to exclude,among others, Westchester County 
Airport (26 miles from Times Square) and Republic Aviation Airport (29 

25/ 
miles). 

Of course, it is always possible to so define the relevant line of 
commerce and the appropriate geographic area to fit the business of the 
alleged monopolist. Cf. United States v. Grinnell Corp., 384 U.S. 563, 
587 (1966) (Mr.' Justice Fortas dissenting). Properly, however, the search 
for an appropriate line of commerce requires an ascertainment of a line 
of products or services which is "sufficiently inclusive to be meaningful 
in terms of trade realities." Crown Zellerbach Corp. v. Federal Trade 
Commission, 296 F.2d 800, 811 (C.A. 9, 1961), cert. denied, 370 U.S. 937 
(1962). Accord, United States v. Philadelphia National Bank, 374 U.S. 321, 
357 (1963). Similarly, the appropriate geographi¢ area "must be charted 


by careful selection of the market area in which the seller operates, and 


to which the purchaser can practicably turn for supplies." Tam ectric 


Co. v. Nashville Coal Co., 365 U.S. 320, 327 (1961). 
Petitioners offered their definitions of the appropriate line of 
commerce (airports serving only general aviation whith are capable of 


accommodating high performance aircraft) and the relevalit gedgraphic area 


25/ Petitioners also ignore the existence of a number of smaller 


general aviation facilities in the metropolitan area. (R. 2870-71). 
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(a circle around midtown Manhattan with a 25 mile radius).| The examiner 
refused to accept those definitions (R. -2870-71). Rather he looked to 


the existence of a number of additional airports in the metropolitan area 


o 


which do in fact serve a large volume of general aviation traffic notwith- 
26/ 
standing that some also serve air carriers. As noted above, Teterboro 


is not even the largest general aviation airport in the metropolitan area 
| 


in terms of the number of aircraft operations, let alone the "dominant" 
27/ 
one. Everyone in this proceeding is agreed that Teterboro is the "best 


| 
and most conveniently located" general aviation airport in! the metropolitan 


area (R. 2870). Indeed, it was on that premise that the Board concluded 


| 
that its development would be most likely to attract a significant amount 
| 


of general aviation traffic from the jetports. But the facts that some 


26/ While it is true that both Westchester County Airport and Mac&rthur 


Field are served by commercial air carriers, that service amounts to only 
about twenty operations per day in each case (R. 1747, 1755). Moreover, 
the owner of the Westchester facility, the Board of Supervisors of West- 
chester County, has recently indicated to the Board that it favors a 
continued emphasis on general aviation activities at that airport and that 
it intends to restrict the number of daily scheduled ane flights to 

. twenty. Service to White Plains, New York, Docket 19201, Initial Decision, 
p. 30, (February 27, 1969). These minimal air carrier operations hardly 
justify exclusion of the two airports from consideration as practical al- 
ternatives to which a person engaged in general aviation in the New York 
area may turn for services. 


| 

27/ There might well be other measures than number of aircraft opera— 
tions. Thus, the record reveals that 141 multi-engine aircraft are based 
at Westchester County Airport, as compared with only 90 at) Teterboro 

(R. 1743,-1747). However that may be, petitioners have suggested no 
standard by which the. airports should be compared but has contented itself 
with rigid insistence on the conclusion that Teterboro is the most important 
general aviation airport rather than persuasive reasons in, support of those 


conclusions. ' 
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of the other airports are less well-equipped than Teterboro and that 
others are farther from Times Square do not negative the existence of 
those other airports which can and do accommodate a substantial anne 
of general aviation business and effectively compete with eerie 

The simple fact is that Pan American's operation of Teterboro will 
not result in an increase in the extent to which control of the area's 
airports is concentrated. Indeed, quite the contrary. Under the agree- 
ment a new operator which controls no other airports will enter the field; 
and, whereas the Port Authority was formerly responsible for the day-to-day 


operation of four airparts, it will now operate only three. Such a situ- 


ation is a far ery from the sort of market domination proscribed by §2 


of the Sherman Act. Cf. United States v. Grinnell Corp., 384 U.S. 563 


Quite plainly, unless petitioners show that the Board abused its 
discretion in finding that the agreement creates no monopoly or that the 
Board otherwise failed to conform to the applicable legal standards, 
its case must fail. Petitioners have made no such showing. North 


Central Airlines. Inc., supra, 265 F.2d at 584. 


28/ Petitioners have made no attempt to rebut the examiner's defini- 


tion by showing that the inclusion of airports accommodating a large volume 
of general aviation traffic but not devoted exclusively to general aviation 
(e.g. Westchester County Airport) within the appropriate line of commerce 

is not "meaningful in terms of trade realities." Crown Zellerbach Corp., 
supra, 296 F.2d at 811. Similarly, petitioners have not attempted to demon- 
strate that airports beyond their arbitrary 25 miles radius are not within 
the "market area" in which Teterboro operates or that they are so situated 
that New York customers for general aviation services can not "practicably 
turn" to them. Tampa Electric Co., supra, 365 U.S. at 327. 
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2. Implementation of the agreement will not enable 
Pan American to restrain competition in the 
sale of high performance executive aircraft. 


Petitioners next argue that implementation of the Teterboro agree- 


ment will enable Pan American to restrain competition in the sale of high 


performance executive aircraft and that this restraint of competition 
when combined with Pan American's monopoly at Teterboro requires disap- 


proval of the agreement as violative of the first proviso |to $408(b). We 
| 


have already demonstrated that the agreement does not give rise to a 
monopoly at Teterboro and, hence, it is clearly not violative of the 
proviso. Cf. Butler Aviation Co., supra, 389 F.2d at 519. The Board 

went further, however, and found that "there is no showing on this record 
that this would result in any substantial restraint of competition in the 
sale of such aircraft." (R. 2988). We think it clear that that conclusion 
was correct. | 


Pan American is the exclusive United States distributor of the Fan 


Jet Falcon, a high performance executive or business jet aircraft manu- 


factured in France. Business jets are manufactured and sold in the U.S. 
and Europe by at least 14 competing manufacturers, including six in the 


| 
United States, two in Great Britain, and one in France. In addition, 


29/ These facts and some of those which follow were taken from the 
examiner's initial decision, adopted by the Board, in the |Eastern-Remmert 
Werner Acquisition Case, C.A.B. Docket 17769. Much of the material is 
included in Judge Friendly's opinion affirming the Board's disposition 
of that proceeding. Butler Aviation Co. v. Civil Aeronautics Board, 

389 F.2d 517, 519-20 (1968). 
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jet aircraft compete with many types of propeller aircraft for the 
custom of businessmen. The industry is highly competitive with no 
manufacturer possessing a dominant share of the market. Thus, in 
1965-66 there were six jets in the 8-14 passenger category including 
the Falcon with 12% of the market, the British DH-125 with 15% and the 
Lear Jet with over 30%. Entry into the industry is evidently relatively 
easy, Since in the last several years a number of new executive jets 
have been introduced and others are projected. Sometimes the aircraft 
are distributed by! their manufacturers, but often distribution is handled 
by another firm such as Pan American in the case of the French Falcon. 
Obviously, the number of competing distributors is a function of the 
number of competing manufacturers. 

Atlantic Aviation, the fixed base operator at Teterboro, distributes 
the DH-125 and the Grumman Gulfstream II. Pan American, on the other hand 


? 


currently bases its fleet of demonstrator Falcons at Westchester County 


Airport, but headquarters its Falcon sales force in the Pan Am Building 


in Manhattan. The customer does not usually come to the distributor. 
Rather, a demonstrator aircraft is flown to a site convenient to the 
prospective purchaser and the actual sales take place throughout the 
country. 

Not surprisingly, Pan American is considering moving its demon- 
strator aircraft from Westchester, where it pays storage charges, to 
Teterboro. Qn this proposed change in the location of its hangar facili- 
ties, petitioners predicate their argument that Pan American will be able 


to restrain competition in the sale of high performance executive jets. 
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They argue that the location of Teterboro is so strategic that its pos- 


session alone will insure dominance in the sale of such aircraft, at 

30/ | 

least in the New York market. Such an assertion is contrary to the 
| 


experience of Atlantic Aviation which is now the sole distributor of 
executive jets at Teterboro and yet has been able to capture (together 
with its co-distributors) only 15% of the market for the DH-125, hardly 
a dominant share and only half the market share of one of its competi- 


tors. Clearly, then, its location at Teterboro has not enabled Atlantic 
~ | 31/ 
Aviation to restrain competition in the sale of jet aircraft. 


| 


30/ Although neither the examiner nor the Board specifically ruled on 
the question, it would appear that the only geographic market in which the 
impact of the agreement on the sale of executive aircraft jcan be measured is 
national in scope. In United States v. Grinnell Corp., 384 U.S. 563, 575- 
76 (1966) the Supreme Court found that the appropriate geographic market 
for an examination of competition in the accredited central station service 
industry (fire and burglar alarms) was the nation as a whole, notwithstand- 
ing the distinctly local nature of the services provided, because, inter 
alia, the business was operated on a national level, with Inational plan- 
ning and a nationwide schedule of prices. The present case, where there is 
typically a single nation-wide distributor of a line of aircraft and where 
the planes are sold and demonstrated at locations throughout the country, 
much more compellingly calls for consideration of the "broader national 
market _ that reflects the reality of the way in which [the business is con- 
ducted]." Id. at 576. If the appropriate geographic market is national, 
it is difficult to see how the location of a single facility could have an 
appreciable effect on sales, let alone how it could result in a "sub- 
stantial lessening of competition." | 

31/ In a footnote to its opinion the Board noted that the President 
of Atlantic Aviation had "expressed no concern with respect to Pan American's 
operation of Teterboro by reason of the fact that it was an airline and a 
distributor of high performance executive jet aircraft." (R. 2988). Peti- 
tioners now object that the Board improperly drew such an |inference from 
his testimony, alleging that questioning on the specific subject was 
prematurely cut off by the examiner. (Pet. Br. 42). In fact, however, 
petitioners never offered any evidence relating to the views of the Presi- 
dent of Atlantic Aviation with respect to the issue of whether Pan American's 
operations as an airline and a distributor of a competing line of executive 
jet aircraft rendered it unfit to be the airport operator. (R. 2548-58). 
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The aircraft are very expensive, ranging in price from $500,000 to 
Several million dollars and, as Judge Friendly remarked, "A corporation 
considering such a purchase is likely to make a rational and well-con- 
sidered choice as to which airplane best suits its requirements .. ." 
Butler Aviation Co., supra, 389 F.2d at 520. It seems improbable that 
such a potential purchaser would be swayed by the location of Pan Ameri- 
can's facility. The Board specifically found that "considering the very 
substantial cost of such aircraft, and the many differences between the 


various competitive aircraft, it would hardly be realistic to assume that 


the location of the hangar base for demonstrator aircraft could or would 


have any substantial impact on the competitive sales of such aircraft." 
(R. 2988). No other interpretation of the facts accords with common 
sense. 

The facts presented by this case are remote from those of cases 
arising under §7 of the Clayton Act which typically involve a vertical 
or horizontal merger in a particular line of commerce. The businesses of 
operating Teterboro and selling executive aircraft are not related hori- 
zaontally or vertically in substantial degree to one another or to the 


air transportation functions which are Pan American's principal occupa- 
32/ 
tion. Moreover, the present situation is in no way in conflict with the 


32/ Similarly, the proposed venture is only remotely analogous to the 


product extension considered by the Supreme Court in Federal Trade Commis— 
Sion v. Proctor & Gamble Co., 386 U.S. 568 (1967), cited by petitioners. 
In that case both the acquiring and the acquired companies dominated their 
fields. Moreover, the Court found that the acquiring company was the most 
likely entrant into the field of business of the acquired company. These 
elements are totally lacking in this case since Pan American does not 
dominate either air transportation or executive jet sales and is unlikely 
(footnote continued) 
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underlying Congressional purpose in enacting the 1950 amendment to §7, 
viz., to arrest "what was considered to be a rising tide of economic 
concentration in the American economy." Brown Shoe Co. v. United States, 
370 U.S. 294, 315 (1962). There has not been a scintilla of evidence 
that the agreement will produce "a firm controlling an undue percentage 
share of the relevant market" or that it will result "in ja significant 

. increase in the concentration of firms in that market" on that it "is so 
inherently likely to lessen competition substantially that it must be en- 
joined in the absence of evidence clearly showing that [it] is not likely 


to have such anti-competitive effects." Philadelphia ert Bank v. 


United States, 374 U.S. 321, 363 (1963). ! 


It is true, of course, that petitioners have been able to suggest 
a number of techniques by which Pan American might possibly attempt to 
restrain competition. However, in light of the safeguards inherent in 


the terms of the agreement and in the continued jurisdiction of the Port 
| 


Authority, the Federal Aviation Administration and the Board over Pan 
| 


American's activities at Teterboro, the Board was warranted in finding 


to enter the airport field through construction of its own facility. More- 
over, Teterboro is but one of several thousand airports iin the nation. 
Finally, the two areas of activity do not have that "ready blend" which 
would make the combined operation so formidable to its competitors as did 
the merged corporation in Proctor & Gamble. Cf. Butler Aviation Co., supra, 
389 F.2d at 520-21. 


33/ Thus, e.g., Pan American could discriminate against purchasers of 
other executive aircraft in the allocation of landing rights, hangar or 
tie-down space, or similar services and facilities. Of course, such 
action would be in clear violation of the agreement, the Board's conditions 
in approving the agreement, and Pan American's assurances! to the Federal 
Aviation Administration under the Federal Grant Agreement) 
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that it was unlikely that the imagined results would follow and, accord- 
ingly, that the agreement would not enable Pan American to restrain 
competition in the sale of high performance executive aircraft. 

In brief, it! is clear that petitioners have failed to demonstrate 
that the Board abused its discretion in finding that the Teterboro agree- 
ment would not enable Pan American to restrain competition in the sale 


of high performance executive aircraft. 


3.- Implementation of the agreement will not 
enable Pan American to restrain competition 
in the transportation of passengers connect— 
ing to air carrier flights... 

Petitioners" final antitrust argument is that Pan American will be 
able to use its position as the operator of Teterboro Airport to restrain 
competition in the transportation of persons who travel by helicopter or 
air taxi from Teterboro to one of the jetports, there to connect with an 
airline flight. They contend that, notwithstanding the fact that such 
conduct is expressly prohibited by the Teterboro agreement, Pan American 


will "exclude air taxi or helicopter services designed to provide connec-— 


tions to the flights of other airlines, while encouraging such services 


between Teterboro and the Pan American terminal at Kennedy or the Pan 


American gate at Newark" and thereby gain an unfair share of this connect- 
ing. traffic for itself. (Pet. Br. 44). In addition, as an example of the 
dominance which Pan American allegedly exercises over air transportation 
in the New York area, petitioners refer to the aid agreement between Pan 
American and New York Airways, the certificated helicopter operator in 


the New York metropolitan area, under which New York Airways has operated 
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passenger service between Teterboro, the jetport on the rdof of the 
Pan Am Building in Manhattan, and the Pan American terminal at Kennedy. 
These contentions overlook the fact that the variowaleta agreements 
between helicopter operators and fixed-wing carriers exist only by virtue 
of the Board's specific approval, granted under special circumstances, 
and, moreover, that the Board has retained jurisdiction to impose further 
conditions, should the need arise, on both the helicopter aid agreements 
and the Teterboro agreement. Insofar as existing certificated helicopter 
operators are concerned, none is currently financially self-sufficient and, 
since they are no longer subsidized with federal funds, each has concluded 
financial support agreements whereby its operations are, }o some extent, 
subsidized by one or more fixed-wing carriers. Normally, |the fixed-wing 
carriers limit their subsidy to particular services with the requirement 
that such service originate and/or terminate at the supporting carrier's 
airport terminal. The Board, although reluctant to approve the sort 


of control relationships involved, has deemed it desirable to carry on the 


helicopter experiment with the hope that one day soon the joperations will 


become economically self-sufficient. Accordingly, it has ‘approved the 
| 


sort of arrangements described, but only after imposing conditions designed 


to protect the public interest and the integrity of the helicopter airlines 
| 


31,/ Undoubtedly, the carriers involved would agree with petitioners! 


analysis that there is a competitive advantage for them in having the 
helicopters land at their terminals rather than at the terminal of a 
competitor. 


to the maximum extent possible. 

Under an agreement with Pan American, New York Airways has operated 
flights for several years between the Pan Am Building heliport, the Pan 
American terminals at Kennedy and Newark, and Teterboro and Westchester 
County Airports and, under a similar arrangement with TWA, it has oper- 
ated between the Port Authority's Wall Street heliport and the TWA ter- 
minals at the three’ jetports. It is now about to commence operations 
under an agreement with American Airlines. The Board conditioned its 
approval of the Pan American and TWA agreements on the requirement that 
the "common carriage nature of NYA's operations shall be maintained and 
in the operation of NYA's services no preference shall be given to TWA 
or Pan American (other than as provided in the agreements) or to passen- 
gers using these two carriers." Pan American World Airways, Inc., C.A.B. 
Order 68-7-169 (1968). In fact, a C.A.B. examiner had found that, notwith- 
standing the agreements, the "large majority of passengers carried by NYA 
in the New York area are connecting passengers of carriers other than Pan 
American and ae The Board also prohibited Pan American and TWA 
from interfering with the right of New York Airways to negotiate similar 
support agreements with other fixed-wing carriers or "from restricting 


or restraining in any manner whatsoever NYA's operations from the Pan 


35/ A brief history of the problem can be gleaned from an analysis 
of the following orders: Los Angeles Airways, Inc., C.A.B. Order E-23268 
(1966); New York Airways, Inc., C.A.B. Order E-23714 (1966); San Francisco 
& Oakland Helicopter Airlines, Inc., C.A.B. Order E-24800 (1967). 


36/ Pan American World Airways, Inc., C.A.B. Docket 19861, Initial 
Decision, p. 9 (June 25, 1968). 
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Am Building heliport or any other heliport in the metropolitan New York 
City area." 
Thus, Pan American is specifically prohibited from interfering with 
the right of New York Airways to carry connecting passengers for other 
carriers and the Teterboro agreement provides in §26(e) that Pan American 
can in no way exclude any other airline from Sercepeent in helicopter 
operations at Teterboro. The agreement further provides that Pan Ameri- 
can must make facilities for the sale of airline tickets for passage on 


flights leaving from the jetports available to all carriers on a fair, 


| 
equal and not unjustly discriminatory basis. There is no reason for 


this Court to assume, as would petitioners, that either the Port ae) 
37 
ity or the Board will be lax in its duty to enforce these provisions. 


37/ Petitioners continue to see hidden dangers in every move by Pan 


American to facilitate the flow of passengers between the jetports and 
their origins or destinations elsewhere in the metropolitan area. Thus, 
petitioners recently asked the Board to reopen the record jin this proceed- 
ing so as to allow them to introduce evidence that Pan American has re- 
cently concluded an agreement with Flight Shuttle, Inc., an air taxi 
operator, to provide helicopter service between the East River heliport 
at 60th Street and the Pan American terminals at Kennedy and Newark. The 
Board declined to reopen the record at this late date (C.A.B. Order 
69-4-43 (April 9, 1969)), noting that the proffered evidence was largely 
repetitious of material already in the record, that it was of little 
probative value, and that it did not provide any reasonable basis for 
reconsidering the Board's decision in this case, "particularly in light 
of the urgency for maximum development of Teterboro Airport, and the pro- 
visions of both the Teterboro Agreement, and the Board's Order, which 
provide ample means for protection of the public interest." (footnotes 
omitted). The Board went on to observe that the service Flight Shuttle 
was to be in "common carriage," and that Pan American had specifically al- 
leged that it would be available to all passengers, not just those connect- 
ing to Pan American flights. Moreover, the agreement does not prohibit 
Flight Shuttle from entering into similar arrangements with other air 
carriers. (Indeed, since the Board's order TWA has announced that it, too, 
has concluded an agreement with Flight Shuttle for operations from the 60th 
Street and Wall Street heliports, on the one hand, to the TWA terminals at 
the three jetports, on the other hand. C.A.B. Agreement 20984) . Finally, the 
(footnote continued) 
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The question of whether the New York Airways-Pan American agree- 
ments are in the public interest is not before this Court and any attempt 
to litigate that question in the context of this proceeding should be re- 
sisted, The fact remains that the Teterboro agreement will in no way 
"create" a monopoly for Pan American with respect to persons desiring to 
connect by helicopter or air taxi from Teterboro to an airline at the jet- 
ports, nor does the existence of the Teterboro agreement bear on whether 
New York Airways! operations under its agreements with Pan American are 
in restraint of competition. 

Whether or not the Teterboro agreement at issue here is approved, 
New York Airways can continue to serve Teterboro under its agreement with 
Pan American, except that if the Teterboro agreement is approved Pan Ameri- 
can will be under the additional restraints imposed by the agreement to 
avoid any discrimination against passengers connecting with other airlines 
or against helicopter and air taxi operators who provide connections with 
other airlines. Under such circumstances it is clear that the Board cor- 
rectly found that the Teterboro agreement will not enable Pan American to 


restrain competition in the transportation of these connecting passengers. 


Board noted that "Whether the agreement is in fact consistent with the pub- 
lic interest is a matter for determination in the proceedings before the 
Board under Sec. 412 of the Act. Petitioners are, of course, free to 
submit whatever views they may have on the matter in connection with those 
proceedings." 
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C. The Board did not err in concluding that Pan 
American will have no significant conflict of 
interest with general aviation in the operation 


of Teterboro. 


1. The interests of Pan American, general 
aviation, and the public coincide in 
the development of Teterboro. 


if 
Butler and NATA contend that Pan American has a vital self-interest 


as an air carrier, in the development of Teterboro in a "manner, best 


suited to the needs of air carriers, rather than general aviation." 


(Pet. Br. 20). They assert that the approval of the Teterboro agreement 
will only serve to intensify the alleged conflict between |the air carriers 
and general aviation for the allocation of air space and airport facilities 


in the New York area. The Board disagreed. 
"Even if there were a conflict between airlines and general 
aviation resulting from congestion at the major New York 
metropolitan airports, there nevertheless would be no in- 
centive for Pan American to operate Teterboro in a manner 
which would be detrimental to general aviation. With respect 
to the operation of the Teterboro Airport, the interests of 
Pan American and general aviation, as well as the public 
interest, are parallel; that is, the fullest development of 
Teterboro Airport for general aviation in a manner which will 
provide relief of congestion at the major New York metropoli- 
tan jetports." (R. 2986-87). 


| 
| 


This being the case, and all the parties having the same motivation and 
objective, there is no reason to conclude that the effectuation of the 
| 


objective will give rise to further conflict. 


38/7 It is noteworthy that the president of Atlantic Aviation, a fixed 


base operator at Teterboro, never voiced support for Butler's conflict of 
interest theory. (R. 2796 . He objected only to the economic feasibility 
of the charges set out in the TAMS report (R. 2551-52), which are illustra- 
tive only. (R. 1131-32). | 
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The petitioners argue that the Board's conclusion is not supported 
by the record. But the contrary is true. The magnitude of the congestion 
crisis (R. 1230-32, 1249-52, 2108-09), the urgent need to alleviate the 
situation (R. 1855-56, 2108-09), and the key role of general aviation air- 
ports in the alleviation of the crisis (R. 420, 1166,' 1171-74, 1180) are 
all well-documented. 

There are other compelling reasons to believe that Pan American's 
operation of Teterboro will avoid conflict with general aviation. These 
are its large investment and heavy fixed charges as airport operator. If 
Pan American were to engage in practices harmful to general aviation it 
would only serve to make Teterboro unattractive to prospective users, 
whether itinerant or permanent, which in turn, would eliminate or reduce 
Pan American's opportunity to earn a reasonable rate of return on its pro- 
posed investment. (R. 2984). The amount of the proposed investment to- 
gether with the sizeable fixed annual payments Pan American has agreed to 
make to the Port Authority give Pan American an overriding incentive to 
operate Teterboro in such a way as to attract general aviation to Teterboro, 
properly serve its needs, and thereby achieve reasonable profits. 


Petitioners! suggestion (Pet. Br. 29) that Pan American's proposed 


$15-20 million investment at Teterboro is a paltry sum in comparison with 


Pan American's air transport revenues and that Teterboro will, therefore, 
be managed to support the latter revenues is totally lacking in logic. In 
the first place an investment of $15 or $20 million cannot be ignored, even 
by Pan American. More importantly, what Pan American does at Teterboro 


will have little to do, one way or the other, with most of its air 
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| 
| 

transport revenues, but such action will be decisive of its ability to 
| 


support an investment of up to $25 million at Teterboro and an obligation 
to make a fixed minimum payment of $664,640 per year for ehch of the last 
25 years of the agreement. There is not the slightest doubt that the 
pressure on Pan American to succeed at Teterboro economically would re- 
quire it to satisfy its customers, the general aviation interests, in 
comparison with the competitive airports at White Plains, Islip, Morris- 
town, and the soon to be revitalized Farmingdale, as well as the continued 
operations of the major New York area jetports. 

It must be concluded therefore that the dominant pressures on Pan 
American in the operation of Teterboro will motivate it to serve general 


aviation to the best of its ability thus relieving congestion at the 


| 
major jetports and enhancing the profitability of its investment at Teterboro. 


2. The terms of the operating agreement and the Board's 
retention of jurisdiction sharply limit Pan American's 


ability to take action detrimental to general aviation. 


Pan American's best interests are served by cossetting general 


aviation in the operation of Teterboro rather than attacking it. But 
even if Pan American had other designs, its freedom to eotiagaines general 
aviation is so sharply limited by the supervisory authortey, of the Port 
Authority under the agreement, by the supervisory authority of the Board 
by its retention of jurisdiction under the order of approval, and by the 
Federal Aviation Administration under the Federal Airport Act, that there 


is little likelihood of any meaningful harm to general aviation, petition- 


ers' speculative assertions to the contrary notwithstanding. 
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Petitioners contend that under the agreement Pan American has 
"nearly unfettered control over rates, leases, rules and regulations" 

(Pet. Br. 14). Reference to the agreement, however, discloses that Pan 
American does not have a degree of control over such matters sufficient 

to permit it to tyrannize both the users and "tenants" of Teterboro as 
Butler and NATA seek to establish. Initially, it obligates Pan American 

to operate Teterboro as a public airport. Inherent in such an obligation 

is the requiremenit that the airport operator deal impartially with all users 
of the airport. In addition, it contains numerous other restrictive pro- 
visions relating to rates, leases and rules and regulations. 

With respect to rates, Sections 26 and 35 of the agreement require 
that Pan American's charges "shall be at fair, reasonable and not unjustly 
discriminatory rates." (R. 164, 170). Moreover, Pan American was pro- 
hibited from raising rates above the levels of other Port Authority air- 
ports in the area without the express permission of the Port Authority. 
These provisions are designed to protect any segment of the general aviation 
community from oppressive treatment by Pan American. However, since the 
Port Authority raised landing fees after the agreement was signed, the 
Board addressed itself to the rate situation and imposed a condition on 
its approval inthis regard. The condition imposed by the Board was 
designed both to protect ". . . the general aviation public from un- 
reasonable charges" (R. 2983) and to "permit Pan American flexibility 


to meet rising cost trends within an area of discretion . . ee" (R. 3037). 


39/ "The provision of the agreement relating to Port Authority con- 
sent for charges imposed by Pan American at Teterboro Airport shall be 
(footnote continued) 
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Petitioners also express the fear that Pan American may lower rates 
| 


| 
until it has attracted "all of the business from its competitors wiioie 


and then raise them to almost any level the traffic will bear." (Pet. 


Br. 15). However, there is not a scintilla of credible evidence that 
this was likely to occur, or that the low rates would Ye harmful to 
general aviation, or that Teterboro could handle all of the business of 
its competitors made available by such manipulation, or that such rate 
manipulation would result in the elimination of any of Teterboro's com— 


petitors, or that Teterboro could keep its enlarged business if it raised 


| 


rates to "almost any level." What is clear is that Pan American is 
limited in the amount that it can raise rates without Port Authority ap- 
| 


proval, and that it cannot discriminate. Since Pan American is not a 


monopolist at Teterboro there is no danger from petitioners! speculation. 
| 
modified to provide in effect that any charges proposed by Pan American 
in excess of the highest charges prevailing as of September 19, 1967, 
of a similar nature at other airports owned or operated by the Port 
Authority will be subject to the approval of the Port Authority: Pro- 
vided, however, that if the Department of Commerce index |'Implicit Price 
Deflator for Gross National Product' shows any change against the base 
year of 1967, the September 19, 1967 charges will be deemed to be pro- 
portionately adjusted, provided further that there shall be no charges 
in excess of the then current highest prevailing charges of a similar 
nature at other airports owned or operated by the Port Authority except 
with Port Authority approval." (R. 3038-39). 

40/ The evidence referred to by petitioners involved the Republic 
Aviation Airport. It is not apposite here because Republic Aviation 
charged no landing fees--a policy which Pan American hoped to keep in 
effect until there was a long-range development program for Republic as 
a public airport so as to avoid the expenses involved in ithe collection 
of landing fees. (R. 1641-42). Pan American's agreements with the Fair- 
child-Hiller Corporation and the Farmingdale Company for jthe operation 
of Republic Aviation Airport were disapproved by the Board. (R. 2975). 


| 


| 


| 
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As for the agreement's provisions, Pan American will not be free 
to enter into any agreements "for the use or occupancy of the Airport 
or any part thereof without the prior written consent of the Port Auth- 
ority." (R. 141). Certainly, before an agreement is finalized the Port 
Authority will have the opportunity to see if it has any unreasonable or 
discriminatory terms which violate the obligation to operate Teterboro 
as a public airport and/or the responsibility to furnish services on a 
"fair, equal and not unjustly discriminatory basis." (R. 131, 152, 164). 

Pan American's power to make and enforce rules and regulations is 
also limited. It may only formulate rules and regulations consistent 
with those theretofore promulgated by the Port Authority. (R. 138-39). 
The examples of rules Pan American may enforce (Pet. Br. 16) were the 
result of negotiations between the Port Authority and Pan American, 
and represent the Port Authority's view of regulations which are con- 
sistent with the public interest. They are obviously the kind of rules 
which must exist and be enforced if the airport is to run on a safe and 
sound basis. Since there can be no discrimination in their enforcement, 


they are obviously not objectionable. 


Enforcement of the provisions of the agreement, including those 


prohibiting discrimination, has been vested initially in the Port Auth- 
ority, but the Federal Aviation Administration and the Board also have 
"watchdog" powers. As the Board emphasized, the Port Authority may ter- 
minate the agreement upon thirty (30) days notice in the event that Pan 
American fails to "keep, perform and observe each and every other promise, 


provision and agreement set forth in this Agreement." (R, 149, 2985). 
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This right of termination is ". . . in addition to and not in lieu of 
any and all rights and remedies that the Port Authority would have at 
law or in equity consequent upon any breach of this Agreement by the 
Airport operator . ..." (R. 150, 2987). 
The supervisory role of the Federal Aviation Adminisitretion is 


reflected in two separate provisions in the agreement. Section 2 of the 


agreement requires that the airport operator comply with all applicable 
laws and regulations. (R. 131). Among the laws to which Pan American is 
thus subject as operator are the provisions of Section 308(a) of the 
Federal Aviation Act which prohibits any "exclusive right| for the use of 
any landing area or air navigation facility upon which Federal funds have 
been expended." (R. 2985). Moreover, since the Port Authority applied 
to the Federal Aviation Administration for the grant of funds to improve 
Teterboro, Pan American is subject to FAA surveillance mer Section 11(1) 
of the Federal Airport Act. 


| 
Sections 40(d) and (e) of the agreement buttress these statutory 


safeguards by making Pan American subject to the assurances given in 


| 
any FAA Grant Agreement such as the one of January 2, 1968. (R. 2985). 
| 


Among those assurances is the one that Pan American ", . | will keep 


41/49 USC. 1349(a). ‘The FAA administers §308 under the terms 


of the Department of Transportation Act of 1966. 49 U.S.G. 1655(c) (1). 


42/ 49 U.S.C. 1110(1), Airports related to a development project 
must "be available for public use on fair and reasonable terms and with- 
out unjust discrimination." 
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the Airport open to all types, kinds and classes of aeronautical use 
without discrimination between such types, kinds and classes." (R. 256, 

3/ 
1059). 

In the very unlikely event that the safeguards outlined are in- 
sufficient to preclude any oppressive treatment of general aviation by 
Pan American, the Board took the further precaution of retaining juris- 
diction "to impose such further conditions as might be required." 

(R. 2985). In view of the Board's clear articulation of its expectation 
that the agreement is to be utilized to secure improved facilities for 
general aviation with a consequent reduction of congestion at the major 
jetports it is a significant indicator of the manner in which its juris- 
diction may be exercised. 

In light of the foregoing, there is no showing by the petitioners 
that the conditions suggested by NATA for imposition on Board approval 
of the Teterboro agreement were at all necessary. (Pet. Br. 35). NATA 
desired that the Port Authority be given sole power to enact changes 
in rates or rules and regulations as well as over the negotiation, grant, 
modification or termination of leases. (R. 2918). The Board 

13/ Conditions imposed on airport users must be "fair, equal and not 
unjustly discriminatory." (R. 1059). 

44/ NATA also wanted to prohibit Pan American from inhibiting the 
transportation between Teterboro and the three New York jetports of 
passengers connecting with other carriers. (R. 2918-19). Such a con- 
dition is needless because Section 26(e) of the agreement already em- 
bodies such a prohibition. (R. 165). Besides, it would scarcely be to 
Pan American's economic advantage to operate Teterboro in such a fashion. 
(R. 2989). The same reasoning applies to the proposal that Pan Am be pro- 
hibited from influencing Teterboro passengers to use Pan Am's air carrier 
services. (R. 2918). See the discussion su Ta, De 4h. 

Additionally, NATA desired that Pan Am be forbidden from discrimine- 


ting against any class of aircraft or aircraft operators—-a condition 
(footnote continued) 
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| 
specifically considered these conditions and rejected them as being 

unnecessary in light of the safeguards previously discussed. (R. 2992). 


3. The Board did not err in permitting Pan American, 
a_private party for profit, to operate Teterboro} 


Petitioners argue that the Board erred in approving the operation 
of Teterboro by a private party for profit. (Pet. Br. 30), They say 
that Pan American should not be given the power to resolve conflicts 
between "different segments of the general aviation commiity"—e power 
which should allegedly remain only in the hands of a government body. 
(Pet. Br. 31). Allegedly, the Board failed to exercise its independent 


judgment on this matter and did not make an adequate statement of its 


reasons for rejecting this argument. (Pet. Br. 33-34). In fact, the 
| 


Board considered and discussed these issues in detail (R.|2980-81), and 
| 
| 


To begin with, the Board noted that the Port Authority is the pub- 


rejected petitioners! contentions. 


lic agency with direct responsibility for operating Teterboro, and that 

it had determined that the public interest would best be served by Pan 
American's private development of the airport. Absent a convincing 
showing that such a determination would be detrimental to | the public 
interest, the Board felt constrained to give scope to the |Port Authority's 
determination. The Board pointed out that if the Port Authority were to 


undertake development substantial delays would ensue. Furthermore, the 


| 
already found in the FAA Grant Agreement. Finally, submission to the 
Board of "any proposed changes in existing agreements" was suggested. 
The Board indicated the scope of its future activities in/this area. 


(R. 2993-94) . 
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Board observed that both the Congress in enacting the Department of 
Transportation Act, and the Department of Transportation in the 
course of the proceeding (supra, p.11), took the position that private 
enterprise and investment should be utilized wherever possible in air- 
port development, Thus, the public agencies directly involved in Teter- 
boro and matters of this kind were unanimously of the view that private 
development of Teterboro was in the public interest. 

To be sure the Board did not attempt to resolve the question committed 
tc the Port Authority as to whether the Port Authority should continue to 
operate Teterboro. It confined itself to the determination of whether the 
operation of Teterboro by Pan American would comport with the eka g 
In maxing its determination the Board assumed that in the absence of ap- 
proval the Port Authority would operate Teterboro and develop it ona 
delayed basis. On this premise, the Board proceeded to an examination of 
the agreement itself and found "quite in contrast to indicating any dero- 
gation by the Port Authority of its responsibility for the protection of 
the public interest, [the agreement] contains numerous provisions to insure 


that the airport will be operated as a public airport, with services and 


45/ Section 2(b)(1) of the Department of Transportation Act (80 Stat. 
931) states as one of the purposes of the establishment of the Department, 
"to sacilitate the development and improvement of coordinated transporta- 
tion service, to be provided by private enterprise to the maximum extent 
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feasible * * *," 


46/ The decision made by the Port Authority to turn to private opera- 
tion is not unlike that made by the City of Allegan to sell its power 
generating and distribution facilities to the Consumers Power Company, a 
decision which this Court recognized was made by a’ public body. Citizens 
for Allegan County, Inc. v. Federal Power Commission, C.A.D.C. No. 21842, 
decided April 29, 1969. 
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charges being on a fair, equal, reasonable and not unjustly discrimina- 
tory basis." (R. 2981-82). The Board pointed out the vartous provisions 
of the agreement it relied on and added a new condition to insure the 

result it desired. It proceeded then to consider the eee anti- 
competitive effects of the agreement (supra, 28 ) and the possible con- 
flicts of interest arising from the agreement (supra, 49 bys and weighed 


all of this against the benefits to be derived from the agreement, before 
| 


| 
concluding that approval was not inconsistent with the public interest. 


Assertions by petitioners that the Board did not understand or 
| 


| 
answer their arguments are without foundation. (Pet. Br. 33). The 


Board's answer to the argument that Pan American should not exercise 
"quasi-governmental powers" was that Pan American was so jimited and 
supervised by the Port Authority, and otherwise controlled by the Board 
and FAA that it would not be inconsistent with the public) interest to 
permit it to exercise the remaining powers. (R. 2984-85).) The "light 
plane" controversy which petitioners used as an illustration of their 

view does not support their position. They argued that Pan American 

would be able to select between different types of aviation activity at 
Teterboro and that such selection should only be made by a public authority. 
(Pet. Br. 33). Since the record examined the question and Pan American's 


Z7/ The modification required Pan American to secure Port Authority 


approval for rate increases above the levels the Port Authority had 
established at other comparable airports on September 19,}1967. This 
had the effect of eliminating Pan American's discretion to advance rates 
up to the increased level established by the Port Authority on August 1, 
1968. | 
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views on it, the Board explained the controversy and made a finding 
that "Pan American's approach is the one that is consistent with the 
public interest." (R. 2990). Petitioners now object that this was not 
in issue and the Board should not have made a finding. (Pet. Br. 37). 
The point is that on this "quasi-governmental" issue which was explored 
on the record, the private party's position was "consistent with the 
public interest." | This supports the view that private operation and 


i8/ 
development of Teterboro is not inconsistent with the public interest. 


4. Pan American will not have the power to curb 
effective advocacy of the general aviation view- 
point by virtue of its operation of Teterboro. 


Petitioners say that there is a conflict between general aviation 
and the airlines for the use of limited airspace and aviation resources 
in the New York area. The governmental resolution of the conflict 
should be made, they contend, only after hearing fully and continuously 
the views of all interested parties, including general aviation. Peti- 
tioners argue, however, that ". . . Pan Am can and will exert its power 
as Teterboro's landlord to curb the free expression of general aviation's 
point of view" (Pet. Br. 29), and that the Teterboro agreement will enable 
Pan American ". ... to throttle effective dissent by large segments of the 
New York general aviation community to the adoption of policies favorable 


to the air carrier interests." (Pet. Br. 25). The premises of petitioners! 


48/ Private operation of Westchester County Airport by a "wholly- 
owned subsidiary of Gulf Oil Corporation" under an agreement with the 
County of Westchester appears to work satisfactorily notwithstanding the 
fact that Gulf Oil operates for a profit and makes decisions affecting 
various categories of general aviation components. Service to White 
Plains, New York, Docket 19201, Initial Decision, p. 4 (February 27, 1969). 
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argument, that there is conflict and that there should be free expression 
| 


in the resolution of the conflict, can be readily accepted, The unrelated 


_ if 
conclusion that Pan American as "landlord" of Teterboro will dominate 


general aviation and prevent it from expressing its true viewpoint in the 


conflict over air space in the New York area is far-fetched and unsupported 

by the record. 

The success of the "blackmail" scheme which petitioners believe Pan 

American will employ would depend on its ability to Secileat whole 

general aviation industry into silence, not only on the conflict over 
| 


airspace, but also with respect to the coercion employed, and its ability 


further to maintain its impregnable position at Teterboro from which to 
| 


continue its coercive tactics. Obviously, neither end is achievable. It 
is scarcely probable that Pan American as operator of Teterboro will be 


able to throttle NATA's exercise of its right to voice the views of its 


members in the New York area as well as throughout the rest of the nation. 


In its brief to the examiner NATA described itself as ". .| . the largest 


| 


trade association with respect to numbers of members and coverage of the 
| 
interests in the aviation and air transportation industry devoted to the 


| 
representation of commercial interests and operators." (R.| 2753). There 


| 
can be no doubt that NATA has the resources to make the voice of general 
| 


aviation in the New York area heard, Further, Butler, which is one of 


the nation's largest fixed base operators, with 12 bases but no operations 
| 


at Teterboro for Pan American to lever against, hardly seems disposed to 


—162— 
sit by in silence. Other rich and powerful owners of business jet 
aircraft do not fit into the mold of persons who would readily be 
squelched in the expression of their views and the protection of their 
interests. 

On the other hand as we have already shown, Pan American is severely 
limited by the agreement with respect to the actions that it can take in 
relation to users of Teterboro's facilities. The Port Authority has re- 
tained supervisory control and the right to cancel the whole agreement in 
the event there are’ violations. Furthermore, the Board has retained juris- 
diction to impose additional conditions should that become necessary and, 
as has been noted before, the Federal Aviation Administration also may 
prevent discriminatory actions by Pan American in furtherance of its 
duties. It seems abundantly clear, therefore, that Pan American is in no 
position to undertake and maintain the "blackmail" scheme contemplated 
by petitioners. 

In short, the issue here is not one of free speech. Rather, the 
question is whether Pan American is in a position as a practical matter, 
or as a legal matter, to coerce general aviation. The record before the 


Court clearly indicates that it is not. 


49 As noted earlier (supra, note 37 ), Butler seems disposed to 
challenge every action which it deems an attempt by air carriers to en- 
croach on its general aviation preserve. 


50/ In these circumstances we need not consider the possible legal 
rights of users of Teterboro facilities if they are evicted or discrimina- 
torily treated because of the exercise of their right of free speech. Sce 
Edwards v. Habib, U.S. App. D.C. » 397 F.2d 687 (1968). 
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II. The Board did not err in reviewing the initial 
decision without providing for the submission 
of briefs and/or oral a eRe since neither 
the statute, the regulations, nor a sound dis-— 
cretion required such procedure. 


Pursuant to Reorganization Plan No. 3 of 1961 (75 Stat, 837, 49 


U.S.C. 1324 note) the Board is authorized to delegate to a hearing 
examiner authority to decide a case so long as it retains na dis- 
cretionary right to review the action" of the examiner apon| its own 
initiative or upon petition of a party or an intervenor "ani such manner 

as the Board shall by rule prescribe." If discretionary review is not 
sought or it is declined, the examiner's action is "deemed to be the 

action of the Board" for all purposes. (For full text, see'infra, p. 74). 
Implementing the statute, the Board prescribed a rule. Rule 28(d) of its 
Procedural ase t/a for a shortened procedure for Board review 
of initial decisions. Specifically, it authorizes the Board to issue 

an order upon review of an initial decision ". . . without further pro- 
ceedings on any or all of the issues where it finds that matters raised 


do not warrant further proceedings." The Board made such'a finding 
~ 


here. (R. 3033-34). There is no doubt, therefore, that the appropriate 


statute and regulation empowered the Board to take discretionary review 


51/ Procedural Regulations Preambles, PR-78, 28 Fed. Rage 2898, 


March 20, 1963. This is consistent with the legislative history of 

the Reorganization Plan which indicates that it was intended to "permit 
a more expeditious handling of the Board's workload." Hearings Before 
a Subcomm. of the House Comm. on Government Operations, 87th Cong., 1st 
Sess. at 36 (1961). 


52/ 14 C.F.R. 302.28(d)(1), infra, p.75 . 
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in this case and to issue an opinion and order without granting the 
parties the right to file briefs or to be heard in oral argument. 

The petitioners contend, however, that by failing to provide for 
the submission of briefs and/or oral argument upon review of the initial 
decision the Board violated §1004(a) of the Federal Aviation Act. Further, 
that even if such action did not violate the statute, the Board's action 
violated the purpose of the regulation which provides for this abbreviated 
review procedure and constituted an abuse of discretion as well. (Pet. 

Br. 55-57). These arguments are without foundation. 

Section 1004(a) of the Act (infra, p. 73) provides that "in all 
eases heard by an examiner or a single member of the Board, the Board 
shall hear or receive argument on request of either party." Under this 
provision there is clearly no necessity for the Board to hear oral argu- 


ment as the statute expressly says that Board shall "hear or receive argu- 


ment." (emphasis supplied). Sisto v. Civil Aeronautics Board, 86 U.S. App. 


D.C. 31, 179 F.2d 47 (1949); Pan American-Grace Airways v. Civil Aeronautics 
Board, 85 U.S. App. D.C. 297, 178 F.2d 34 (1949); Walker v. Civil Aeronautics 
Board, 251 F.2d 954 (C.A. 2, 1958). And there is clearly no constitutional 
necessity for the Board hearing oral argument. Federal Communications 
Commission v. WIR, The Goodwill Station, 337 U.S. 265 (1949). 

Furthermore, the statute does not specify the manner in which the 
Board is to receive argument. Here the Board received argument by taking 


review of the entire record, including the petitioners' briefs to the 


= = 
examiner, and their petitions for discretionary review. | Moreover, 
as the Board pointed out, petitioners had still another opportunity, 
through their petitions for reconsideration, to set forth their argu- 
ments on the merits if the Board misconceived their positions. (R. 3035). 
It is true petitioners restricted their petitions for reconsideration 
to the absence of a further opportunity for submission of briefs or oral 
argument, rather than arguing the merits, but this was their own choice 
and they therefore have no ground for complaint. | 
It is plain that the Board would have acted well within its dis- 
cretionary powers if it had declined review altogether. In that case, 
as the courts have uniformly recognized, the examiner's order would have 
become the order of the Board without any further briefs oF argument to 
the Board. Air Line Employees Assn. v. Civil Aeronautics Board, C.A.D.C. 
No, 22,243, decided May 2, 1969; Capitol International Airways, Inc. v. 
Civil Aeronautics Board, __U.S. App. D.C. __, 392 F.2d 511 (1968); 
Butler Aviation Co. v. Civil Aeronautics Board, 389 F.2d 517 (C.A. 2, 
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1968). There is no statutory or regulatory requirement, therefore, 
| 


The fact that these briefs were part of the record before the 

Board and directed to the same issues as were before the Board distin- 
guishes the situation from a review by this Court of a Digtrict Court 
proceeding. Cf. Pet. Br. 59-60. | 

54/ Of course distinctions can be drawn between petitions for re- 
view and briefs (Pet. Br. 56-57) but attention may equally be drawn to 
their similarities, as the Board did (R. 3035). Recently |this Court 
pointed out, "We accept the procedure followed here of shitting off: the 
petitioner without any further presentation because we think it manifest 
that the document denominated petition for intervention was also, in sub- 
stance, a brief and written argument." Citizens for aro County, Inc. 
v. Federal Power Commission, C.A.D.C. No. 21,842, slip opinion, P. 15 


(April 29, 1969). 
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that the Board receive argument additionally to that received from the 
briefs to the examiner, the petitions for discretionary review, and the 
petitions for reconsideration. 

Petitioners contend, however, that by depriving them of an oppor- 
tunity to file a brief or to present oral argument in the review proceed- 
ings the Board abused its discretion. They urge this result because this 
case was an important one in an area in which the Board is not expert, 
and that the deprivation went beyond what they assert is the avowed 
purpose of the rules. They view the delay which might have ensued as 
insignificant, and cite a number of eminent jurists on the importance of 
oral argument. (Pet. Br. 57-62). The Board gave detailed consideration 
to the arguments raised by petitioners on this subject in its Order on 
Reconsideration. (R. 3033-39). We are convinced that a reading of its 
opinion on the subject will persuade the Court that no abuse of discretion 
was present here. Nevertheless, a few additional comments may be of 
assistance to the Court. 

Petitioners! contention that the Board should have provided for the 
submission of briefs or oral argument because the case is "important" 


misses the point. The "importance" of a case is one of the criteria for 


determining whether to exercise discretionary review of a case (see infra, 


55/ This contention misreads the quoted background materials (Pet. 


Br. 58-59). The Board said it would not use the abbreviated procedure 

"to deprive a party of the right to be heard on any pertinent issue which 
could reasonably be considered as subject to controversion." Here the 
Board did not find that there were no controverted issues, but it did say, 
with respect to the "right to be heard," "There was no such deprivation 
here." (R. 3035). 
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p. 75), but neither the rules nor this Court have made it 4 guide for 
determining whether to call for briefs or oral argument. Capitol inter- 
national Airways, Inc. v. Civil Aeronautics Board, ___U.S.|App. D.C. _ 
392 F.2d 511 (1968). On the latter issue, the question is whether there 
is a "real need for further argumentation". (R. 3034). The Board's 
practice has been to omit briefs and oral argument even in smportant 
cases where there is no such need. | 

Petitioners' contention that the Board should have called for briefs 


or oral argument because it has no expertise in general aviation matters 


Suggests a course of action calling for the exercise of judgment, but 


it cannot bottom a charge of abuse of discretion. The judgment is one 


for the Board to make. Section 1001, 49 U.S.C. 1481, ere Pp. 73. See 
City of San Antonio v. Civil Aeronautics Board, 126 U.S. nar D.C. 112, 
374 F.2d 326 (1967) and cases cited therein. Clearly, its decision was 
within the realm of reasonableness, particularly because the Board was 
not only aware of petitioners! position but because, as the [Board stated, 


"dispensing with further proceedings was and continues to be warranted by 
| 


the exigencies of time". (R. 3036). There was no abuse of discretion here. 


Cf. Citizens for Allegan County, Inc. v. Federal Power Commission, 
C.A.D.C. No. 21,842, decided April 29, 1969. 


| 
56/ "For example, in cases involving the important question of 


control of Los Angeles Airways and New York Airways, respectively, by 
other air carriers, the Board reviewed initial decisions without further 
proceedings. Orders E-23268, E-23714 and 68-7-169". (R. 3034). See 
also Pan American World Airways, Inc., Order 68-7-169 (July 31, 1968). 


en 


CONCLUSION - 


For the foregoing reasons the Board's orders should be affirmed. 
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APPENDIX 
Relevant provisions of the Federal Aviation Act of 1958, 72 Stat. 
737, 49 U.S.C. 1301 et seq.: 
TITLE I -- GENERAL PROVISIONS 
He HH H 
DECLARATION OF POLICY: THE BOARD 
Sec. 102. [72 Stat. 740, 49 U.S.C. 1302] In the exerc¢ise and per- 
formance of its powers and duties under this Act, the Board shall con- 
sider the following, among other things, as being in the public interest, 
and in accordance with the public convenience and necessity: 
| 
(a) The encouragement and development of an air-transportation 
system properly adapted to the present and future needs of)|the foreign 


and domestic commerce of the United States, of the Postal Service, and 
of the national defense; 


(o) The regulation of air transportation in such e ibe as to 


recognize and preserve the inherent advantages of, assure the highest 
degree of safety in, and foster sound economic conditions in, such 
transportation, and to improve the relations between, and ¢oordinate 
transportation by, air carriers; 


(c) The promotion of adequate, economical, and efficient service 
by air carriers at reasonable charges, without unjust dischiminations, 
undue preferences or advantages, or unfair or destructive competitive 
practices; 

(a) Competition to the extent necessary to assure the sound de- 
velopment of an air-transportation system properly adapted to the needs 
of the foreign and domestic commerce of the United States, jof the Postal 
Service, and of the national defense; 


(e) The promotion of safety in air commerce; and | 
(f) The promotion, encouragement, and development of civil aero- 


nautics. | 
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TITLE III - ORGANIZATION OF 


AGENCY AND POWERS AND DUTIES OF ADMINISTRATOR 


EXPENDITUTE OF FEDERAL FUNDS FOR CERTAIN AIRPORTS, ETC. 
Airports for Other Than Military Purposes 


Sec. 308. [72 Stat. 750, 49 U.S.C. 1349] (a) No Federal funds, 
other than those expended under this Act, shall be expended, other 
than for military purposes (whether or not in cooperation with State 
or other local. governmental agencies), for the acquisition, establish- 
ment, construction, alteration, repair, maintenance, or operation of 
any landing area, or for the acquisition, establishment, construction, 
maintenance, or operation of air navigation facilities thereon, except 
upon written recommendation and certification by the Administrator 
that such landing area or facility is reasonably necessary for use in 
air commerce or in the interests of national defense. Any interested 
person may apply to the Administrator, under regulations prescribed 
by him, for such recommendation and certification with respect to 
any landing area or air navigation facility proposed to be established, 
constructed, altered,repaired, maintained, or operated by, or in the 
interests of, such person. There shall be no exclusive right for the 
use of any landing area or air navigation facility upon which Federal 
funds have been expended. 
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TITLE IV - AIR CARRIER ECONOMIC REGULATION 
a 
CONSOLIDATION, MERGER, AND ACQUISITION OF CONTROL 


Acts Prohibited 


Sec. 408. [72 Stat. 767, as amended by 74 Stat. 901, 49 U.S.C. 
1378] (a) It shall be unlawful unless approved by order of the Board 
as provided in this section -- 
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(3)  Forjany air carrier or person controlling an air carrier to 
purchase, lease, or contract to operate the properties, or any sub- 
stantial part thereof, of any person engaged in any phase of aero- 
nautics otherwise than as an air carrier; 


x XH HX 
Power of Board 


| 

(b) Any person seeking approval of a consolidation, lmerger, pur- 
chase, lease, operating contract, or acquisition of control, specified 
in subsection (a) of this section, shall present an application to the 
Board, and thereupon the Board shall notify the persons involved in the 
consolidation, merger, purchase, lease, operating contract, or acquisi- 
tion of control, and other persons known to have a substantial interest 
in the proceeding, of the time and place of a public hearing. Unless, 
after such hearing, the Board finds that the consolidation, merger, pur- 
chase, lease, operating contract, or acquisition of contrdl will not be 
consistent with the public interest or that the conditions of this 
section will not be fulfilled, it shall by order approve such consoli- 
dation, merger, purchase, lease, operating contract, or Cees 
of control, upon such terms and conditions as it shall find to be just 
and reasonable and with such modifications as it may prescribe: Provided, 
That the Board shall not approve any consolidation, merger, purchase, 
lease, operating contract, or acquisition of control which would result 
in creating a monopoly or monopolies and thereby ena eae or 


jeopardize another air carrier not a party to the consolidation, merger, 


purchase, lease, operating contract, or acquisition of control: Provided 


further, That if the applicant is a carrier other than anjair carrier, or 
a person controlled by a carrier other than an air carrier or affiliated 
therewith within the meaning of section 5(8) of the Interstate Commerce 
Act, as amended, such applicant shall for the purposes of jthis section be 
considered an air carrier and the Board shall not enter such an order of 
approval unless it finds that the transaction proposed will promote the 
public interest by enabling such carrier other than an air carrier to use 
aircraft to public advantage in its operation and will ne restrain compe- 
tition: Provided further, That, in any case in which the Board determines 
that the transaction which is the subject of the application does not 
affect the control of an air carrier directly engaged in the operation 

of aircraft in air transportation, does not result in creating a monopoly, 
and does not tend to restrain competition, and determines jthat no person 
disclosing a substantial interest then currently is requesting a hearing, 
the Board, after publication in the Federal Register of notice of the 
Board's intention to dispose of such application without a hearing (a 

copy of which notice shall be furnished by the Board to the Attorney 
General not later than the day following the date of such publication), 
may determine that the public interest does not require a hearing and 

by order approve or disapprove such transaction. 
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Ay a 
METHODS OF COMPETITION 


Sec. 411.' [72 Stat. 769, 49 U.S.C. 1381] The Board may, upon its 
own initiative or upon complaint by any air carrier, foreign air carrier, 
or ticket agent, if it considers that such action by it would be in the 
interest of the public, investigate and determine whether any air car- 
rier, foreign air carrier, or ticket agent has been or is engaged in 
unfair or deceptive practices or unfair methods of competition in air 
transportation or the sale thereof. If the Board shall find, after 
notice and hearing, that such air carrier, foreign eir carrier, or 
ticket agent is engaged in such unfair or deceptive practices or un- 
fair methods of competition, it shall order such air carrier, foreign 
air carrier, or ticket agent to cease and desist from such practices 
or methods of competition. 
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POOLING AND OTHER AGREEMENTS 
Filing of Agreements Required 


Sec. 412 [72 Stat. 770, 49 U.S.C. 1382] (a) Every air carrier 
shall file with the Board a true copy, or, if oral, a true and complete 
memorandum, of every contract or agreement (whether enforceable by pro- 
visions for liquidated damages, penalties, bonds, or otherwise) affect- 
ing air transportation and in force on the effective date of this section 
or hereafter entered into, or any modification or cancellation thereof, 
between such air carrier and any other air carrier, foreign air carrier, 
or other carrier for pooling or apportioning earnings, losses, traffic, 
service, or equipment, or relating to the establishment of transporta- 
tion rates, fares, charges, or classifications, or for preserving and 
improving safety, economy, and efficiency of operation, or for controll- 
ing, regulating, preventing, or otherwise eliminating destructive, 
oppressive, or wasteful competition, or for regulating stops, schedules, 
and character'of service, or for other cooperative working arrangements. 


Approval by Board 


(b) The Board shall by order disapprove any such contract or agree- 
ment, whether or not previously approved by it, that it finds to be ad- 
verse to the public interest, or in violation of this Act, and shall by 
order approve any such contract or agreement, or any modification or 
cancellation thereof, that it does not find to be adverse to the public 
interest, or in violation of this Act; except that the Board may not 
approve any contract or agreement between an air carrier not directly 
engaged in the operation of aircraft in air transportation and a com- 
mon carrier subject to the Interstate Commerce Act, as amended, govern- 
ing the compensation to be received by such common carrier for trans- 
portation services performed by it. 
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Legal Restraints 


Sec. 414. [72 Stat. 770, 49 U.S.C. 1384] Any person affected by 
any order made under sections 408, 409, or 412 of this Act shall be, 
and is hereby, relieved from the operations of the "antitrust laws", 
as designated in section 1 of the Act entitled "An Act to supplement 
existing laws against unlawful restraints and monopolies, and for 
other purposes", approved October 15, 1914, and of all other restraints 
or prohibitions made by, or imposed under, authority of law, insofar 
as may be necessary to enable such person to do any thing authorized, 
approved, or required by such order. 
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TITLE X—PROCEDURE 
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CONDUCT OF PROCEEDINGS 


Sec. 1001. [72 Stat. 788, 49 U.S.C. 1481] The Board and the Admin- 

_istrator, subject to the provisions of this Act and the Administrative 

Procedure Act, may conduct their proceedings in such manner as will 
be conducive to the proper dispatch of business and to the ends of 
justice. No member of thé Board or Agency shall participate in any 
hearing or proceeding in which he has a pecuniary interest. Any per- 
son may appear before the Board or Agency and be heard in person or 
by attorney. The Board, in its discretion, may enter its appearance 
and participate as an interested party in any proceeding |conducted by 
the Administrator under title III of this Act, and in any proceeding 
conducted by the Administrator under title VI of this Act from which 
no appeal is provided to the Board. Every vote and offi¢ial act of the 
Board and the Agency shall be entered of record, and the proceedings 
thereof shall be open to the public upon request of any interested party, 
unless the Board or the Administrator determines that secrecy is 
requisite on grounds of national defense. 


EVIDENCE 
Power to Take Evidence 


Sec. 1004. [72 Stat. 792, 49 U.S.C. 1484] (a) Any |member or ex- 
aminer of the Board, when duly designated by the Board for such pur- 
pose, may hold hearings, sign and issue subpenas, administer oaths, 
examine witnesses, and receive evidence at any place in the United 
States designated by the Board. In all cases heard by an examiner or 
a single member the Board shall hear or receive argument on request of 
either party. 


mon 
Judicial Review of Orders 
Orders of Board and Administrator subject to Review 


Sec. 1006. [72 Stat. 795, as amended by 74 Stat. 255, 75 Stat. 497, 
49 U.S.C. 1486] (a) Any order, affirmative or negative, issued by the 
Board or Administrator under this Act, except any order in respect of 
any foreign air carrier subject to the approval of the President as 
provided in section 801 of this Act, shall be subject to review by the 
courts of appeals of the United States or the United States Court of 
Appeals for the District of Columbia upon petition, filed within sixty 
days after the entry of such order, by any person disclosing a substan- 
tial interest in such order. After the expiration of said sixty days 
a petition may be filed only by leave of court upon a showing of rea- 
sonable grounds for failure to file the petition theretofore. 
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Relevant|provisions of Reorganization Plan No. 3 of 1961, 75 Stat. 
837, 49 U.S.C. 1324 note: 


CIVIL AERONAUTICS BOARD 


SECTION 1. Authority to delegate - (a) In addition to its ex- 
isting authority, the Civil Aeronautics Board, hereinafter referred 
to as the "Board", shall have the authority to delegate, by published 
order or rule, any of its functions to a division of the Board, an 
individual Board member, a hearing examiner, or an employee or em- 
ployee board, including functions with respect to hearings, determining, 
ordering, certifying, reporting or otherwise acting as to any work, 
business, or matter; Provided, however, that nothing herein con- 
tained shall be deemed to supersede the provisions of section 7(a) of 
the Administrative Procedure Act (60 Stat. 241), as amended. 


(>) With respect to the delegation of any of its functions, as 
provided in subsection (a) of this section, the Board shall retain a 
discretionary right to review the action of any such division of the 
Board, individual Board member, hearing examiner, employee or em- 
ployee board, upon its own initiative or upon petition of a party 
to or an intervenor in such action, within such time and in such 
manner as the Board shall by rule prescribe, Provided, however, that 
the vote of a majority of the Board less one member thereof shall 
be sufficient to bring any such action before the Board for review. 


(c) Should the right to exercise such discretionary review be 
declined, or should no such review be sought within the time stated 
in the rules promulgated by the Board, then the action of any such 
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division of the Board, individual Board member, hearing examiner, 
employee or employee board, shall, for all purposes, including ap- 
peal or review thereof, be deemed to be the action of the; Board. 
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PART 302 - RULES OF PRACTICE IN ECONOMIC PROCEEDINGS 
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Sec. 302.28 Petitions for discretionary review of initial de- 
cisicns; review proceedings. 

(a) Petitions for discretionary review. (1) Review by the Board 
pursuant to this section is not a matter of right but of the sound 
discretion of the Board. Any party may file and serve a petition for 
discretionary review by the Board of an initial decision within 25 
days after service thereof. Such petitions shall be accompanied 
by proof of service on all parties. 


(2) Petitions for discretionary review shall be filed only upon 
one or more of the following grounds: | 


(i) A finding of a material fact is erroneous; 


| 
(ii) A necessary legal conclusion is without governing pre- 
cedent or is a departure from or contrary to law, Board rules, or 
precedent; 
(iii) A substantial and important question of law, policy or 
discretion is involved; or 


(iv) A prejudicial procedural error has occurred. 
(3) Each issue shall be separately numbered and plainly and con- 

cisely stated. Petitioners shall not restate the same point in 

repetitive discussions of an issue. Each issue shall be supported 

by detailed citations of the record when objections are based on the 

record, and by statutes, regulations or principal authorities re- 

lied upon. Any matters of fact or law not argued before the examiner, but 

but which the petitioner proposes to argue on brief to the Board, 

shall be stated. 


(4) Petitions for discretionary review shall be self-contained 
and shall not incorporate by reference any part of another document. 
Except by permission of the Board or the Chief Examiner, petitions 
shall not exceed 20 pages including appendices and other pavers 


ry 
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physically attached to the petition. Petitions of more than 10 pages 
shall contain a subject index with page references. 


(5) Requests for oral argument on petitions for discretionary 
review will not be entertained by the Board. 


(b) Answer. Within 15 days after service of a petition for 
discretionary review, any party may file and serve an answer of not 
more than 15 pages in support of or in opposition to the petition. 

If any party desires to answer more than one petition for discretionary 
review in the same proceeding, he shall do so in a single document 
of not more than 20 pages. 


(c) Orders declining review. Board orders declining to exercise 
the Board's right of review will specify the date upon which the ex- 
aminer's decision shall become effective as the final decision of the 
Board. A petition for reconsideration of a Board order declining 
review will be entertained only when the order exercises, in part, the 
Board's right of review, and such petition shall be limited to the single 
Question of whether any issue designated for review and any issue not 
so designated are so inseparably interrelated that the former cannot 
be reviewed independently or that the latter cannot be made effective 
before the final decision of the Board in the review proceeding. 


(d) Review proceedings. (1) The Board will exercise its right 
of review upon; petition for review or on its own initiative when two 
or more Board members vote in favor of review. The Board will issue 
a final order upon such review without further proceedings on any 
or all the issues where it finds that matters raised do not warrant 
further proceedings. 


(2) Where the Board desires further proceedings, the Board 
will issue an order for review which will: 


(i) Specify the issues to which review will be limited. 
Such issues shall constitute one or more of the issues raised in 
a petition for, discretionary review and/or matters which the Board 
desires to review on its own initiative. Only those issues speci- 
fied in the order shall be argued on brief to the Board, pursuant 
to §302.31, and considered by the Board. 


(ii) Specify the portions of the examiner's decision, if any, 
which are to be stayed as well as the effective date of the remaining 
portions thereof. 


(iii) Designate the parties to the review proceeding. 
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DEPARTMENT OF TRANSPORTATION ACT 
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DECLARATION OF PURPOSE 


Sec. 2. [80 Stat.931, 49 U.S.C. 1651] (a) The Congress hereby 
declares that the general welfare, the economic growth and! stability 
of the Nation and its security require the development of national 
transportation policies and programs conducive to the provision of 
fast, safe, efficient, and convenient transportation at the lowest 
cost consistent therewith and with other national objectives, includ- 
ing the efficient utilization and conservation of the Nation's resources. 

| 

(b) (1) The Congress therefore finds that the establishment of a 
Department of Transportation is necessary in the public interest and 
to assure the coordinated, effective administration of the) transporta- 
tion programs of the Federal Government; to facilitate the develop- 
ment and improvement of coordinated transportation service, to be 
provided by private enterprise to the maximum extent feasible; to 
encourage cooperation of Federal, State, and local governments, car- 
riers, labor, and other interested parties toward the achievement of 
national transportation objectives; to stimulate technological advances 
in transportation; to provide general leadership in the identification 
and solution of transportation problems; and to develop and recom- 
mend to the President and the Congress for approval national trans- 
portation policies and programs to accomplish these objectives with 
full and appropriate consideration of the needs of the public, users, 
carriers, industry, labor, and the national defense. 
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Sec. 6 [80 Stat. 937, 49 U.S.C. 1655] (c) (1) There loos hereby 
transferred to and vested in the Secretary all functions, powers, and 
duties of the Federal Aviation Agency, and of the Administrator and 
other officers and offices thereof, including the development and 
construction of a civil supersonic aircraft: Provided, however, 

That there are hereby transferred to the Federal Aviation |Administra- 
tor, and it shall be his duty to exercise the functions, powers, and 
duties of the Secretary pertaining to aviation safety as set forth 
in sections 306, 307, 308, 309, 312, 313, 314, 1101, 1105,| and sbts 
and titles VI, VII, IX, AND XII of the Federal Aviation Act of 1958, 
as amended. tn exercising these enumerated functions, powers, and 


| 
| 
| 
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duties, the Administrator shall be guided by the declaration of policy 
in section 103 of the Federal Aviation Act of 1958, as amended. De- 
cisions of the Federal Aviation Administrator made pursuant to the 
exercise of the functions, powers, and duties enumerated in this sub- 
section to be exercised by the Administrator shall be administratively 
final, and appeals as authorized by law or this Act shall be taken 
directly to the National Transportation Safety Board or to the courts, 
as appropriate. 


FEDERAL AIRPORT ACT 


He He HR 
Project Sponsorship 


Sec. 11. [60 Stat. 176, 75 Stat. 526, 78 Stat. 161, 49 U.S.C. 
1110] As a condition precedent to his approval of a project under 
this Act, the Administrator shall receive assurances in writing, 
satisfactory to him, that— 


(1) the airport to which the project relates will be available 
for public use on fair and reasonable terms and without unjust 
discrimination; 
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Relevant portions of the Sherman Act, 26 Stat. 209, as amended, 
15 U.S.C. 1 et seq. 
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Sec. 1. Trusts, etc., in restraint of trade illegal; exception 
of resale price agreements; penalty 


Every contract, combination in the form of trust or otherwise, or 
conspiracy, in restraint of trade or commerce among the several States, 
or with foreign nations, is declared to be illegal: Provided, That 
nothing contained in sections 1-7 of this title shall render illegal, 
contracts or agreements prescribing minimum prices for the resale of 
a commodity which bears, or the label or container of which bears, the 
trademark, brand, or name of the producer or distributor of such 
commodity and which is in free and open competition with commodities 
of the same general class produced or distributed by others, when con- 
tracts or agreements of that description are lawful as applied to 
intrastate transactions, under any statute, law, or public policy now 
or hereafter in effect in any State, Territory, or the District of 
Columbia in which such resale is to be made, or to which the commodity 
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is to be transported for such resale, and the making of such con- 
tracts or agreements shall not be an unfair method of competition 

‘ under section 45 of this title: Provided further, That the preced— 
ing proviso shall not make lawful any contract or agreement, pro- 
viding for the establishment or maintenance of minimum resale prices 
on any commodity herein involved, between manufacturers, or between 
producers, or between wholesalers, or between brokers, or Seca 
factors, or between retailers, or between persons, firms, or corpore- 
tions in competition with each other. Every person who shall make 
any contract or engage in any combination or conspiracy declared by 
sections 1-7 of this title to be illegal shall be deemed guilty of 
a misdemeanor, and, on conviction thereof, shall be punished by fine 
not exceeding fifty thousand dollars, or by imprisonment not exceed- 
ing one year, or by both said punishments, in the discretion of the 


court. 


Sec. 2. Monopolizing trade a misdemeanor; penalty 


Every person who shall monopolize, or attempt to monopolize, or 
combine or conspire with any other person or persons, to monopolize 
any part of the trade or commerce among the several States, or with 
foreign nations, shall be deemed guilty of a misdeameanor,!and, on 
conviction thereof, shall be punished by fine not exceeding fifty thou- 
sand dollars, or by imprisonment not exceeding one year, or by both 


said punishments, in the discretion of the court. 
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Relevant portions of the Clayton Act, 38 Stat. 730, ab amended, 


15 U.S.C. 12, et seqg.: 
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‘Sec. 7. [38 Stat. 731, as amended by 64 Stat. 1125, 15 U.S.C. 
18] That no corporation engaged in commerce shall acquire, directly 
or indirectly, the whole or any part of the stock or other| share 
capital and no corporation subject to the jurisdiction of the Federal 
Trade Commission shall acquire the whole or any part of the assets of 
another corporation engaged also in commerce, where in any)line of 
commerce in any section of the country, the effect of such) acquisition 
may be substantially to lessen competition, or to tend to create a 
monopoly. 


No corporation shall acquire, directly or indirectly, | the whole 
or any part of the stock or other share capital and no corporation 
subject ot the jurisdiction of the Federal Trade Commission shall ac- 
quire the whole or any part of the assets of one or more corporations. 
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engaged in commerce, where in any line of commerce in any section of 
the country, the effect of such acquisition, of such stocks or assets, 
or of the use of such stock by the voting or granting of proxies or 
otherwise, may be substantially to lessen competition, or to tend to 
create a monopoly. 


This section shall not apply to corporations purchasing such 
stock solely for investment and not using the same by voting or other- 
wise to bring about, or in attempting to bring about, the substantial 
lessening of competition. Nor shall anything contained in this section 
prevent a corporation engaged in commerce from causing the formation of 
subsidiary corporations for the actual carrying on of their immediate 
lawful business, or the natural and legimate branches or extensions 
thereof, or from owning and holding all or a part of the stock of 
such subsidiary corporations, when the effect of such formation is not 
to substantially lessen competition. 


Nor shall anything herein contained be construed to prohibit any 
common carrier subject to the laws to regulate commerce from aiding 
in the construction of branches or short lines so located as to become 
feeders to the main line of the company so aiding in such construction 
or from acquiring or owning all or any part of the stock of such branch 
lines, nor to prevent any such common carrier from acquiring and owning 


all or any part of the stock of a branch or short line constructed by 

an independent company where there is no substantial competition between 
the company owning the branch line so constructed and the company owning 
the main line acquiring the property or an interest therein, nor to 
prevent such common carrier from extending any of its lines through 

the medium of the acquisition of stock or otherwise of eny other such 
common carrier where there is no substantial competition between the 
company extending its lines and the company whose stock, property, or 

an interest therein is so acquired. 


Nothing contained in this section shall be held to affect or in- 
pair any right heretofore legally acquired: Provided, That nothing in 
this section shall be held or construed to authorize or make lawful 
anything heretofore prohibited or made illegal by the antitrust laws, 
nor to exempt any person from the penal provisions thereof or the civil 
remedies therein provided. 


Nothing contained in this section shall apply to transactions duly 
consummated pursuant to authority given by the Civil Aeronautics Board, 
Federal Communications Commission, Federal Power Commission, Interstate 
Commerce Commission, the Securities and Exchange Commission in the exer- 
cise of its jurisdiction under section 10 of the Public Utility Holding 


Company Act of 1935, the United States Maritime Commission, 


or the 


Secretary of Agriculture under any statutory provision vesting such 


power in such Commission, Secretary or Board. 
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Sec. 11. [38 Stat. 734, as amended by 48 Stat. 1102, 52 
1028, 64 Stat. 1125, 72 Stat. 943, 73 Stat. 243, 15 U.S.C. 2 


That authority to enforce compliance with sections 2, 3, 7) | 


of this Act by the persons respectively subject thereto is hereby 


vested in the Interstate Commerce Commission where applicabl 
common carriers subject to the Interstate Commerce Act, as a 


in the Federal Communications Commission where applicable to 


carriers engaged in wire or radio communication or radio tral 
mission of energy; in the Civil Aeronautics Board where appl) 
to air carriers and foreign air carriers subject to the Civil 


e to 
mended ; 
common 
ns- 
‘icable 
iL Aero- 


nautics Act of 1938; in the Federal Reserve Board where applicable 


to banks, banking associations, and trust companies; and in 
Federal Trade Commission where applicable to all other chara 
of commerce to be exercised as follows: 
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NATIONAL AVIATION TRADES ASSOCIATION 
and BUTLER AVIATION COMPANY, 
Petitioners 


Vv. 


CIVIL AERONAUTICS BOARD, 


Respondent : 


PAN AMERICAN WoRLD AIRWAYS, INC. and 
PorT OF NEW YORK AUTHORITY, 
Intervenors 


On Petition To Review Opinions and Orders 
of the Civil Aeronautics Board 


BRIEF FOR PETITIONERS 


ISSUES PRESENTED FOR REVIEW* 


I. Whether the Board’s decision to permit a major public airport of 
vital importance to general aviation to be turned over to the control of a 
large air carrier for a period of thirty years was based on reasonable and 
adequately supported findings and conclusions and on substantial evidence. 


A. Whether the Board’s conclusion that Pan Am, as operator of 
Teterboro Airport, would have no significant conflicts of interest 


“This case has not heretofore been presented to this Court. 
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with general aviation was reasonable and supported by substantial 
evidence. 


B. Whether the Board’s conclusion that it is not contrary to the 
public interest, under the circumstances of this case, to permit 
Teterboro Airport to be operated by a private party for private 
profit was reasonable and supported by substantial evidence. 


Il. Whether the Board erred in finding that the agreement to turn 
over Teterboro Airport to Pan Am for thirty years would not create a 
monopoly and thereby restrain competition. 


A. Whether the Board’s conclusion that the anti-discrimination 
provisions of the Teterboro agreement and other remedies are suffi- 
cient to negate the anticompetitive features of the agreement was 
reasonable and supported by substantial evidence. 


III. Whether'the Board could properly rely on the undisputed need 
to improve Teterboro Airport as the only affirmative public interest con- 
sideration supporting approval of the agreement, when the evidence showed 
that this benefit would also be realized if the agreement were disapproved. 


IV. Whether the Board violated the requirements of the Federal Avia- 
tion Act or abused its discretion in refusing to permit Petitioners to file 
briefs or present oral argument in this case. 


STATEMENT OF THE CASE 


This is a petition by the National Aviation Trades Association 
(NATA) and Butler Aviation Company (Butler Aviation) brought pursuant 
to Section 1006(a) of the Federal Aviation Act of 1958, as amended, 49 
U.S.C. $1486(a), to review two opinions and orders of the Civil Aeronautics 
Board. The first order under review approved, pursuant to Section 408(b) 
of the Federal Aviation Act, 49 U.S.C. $1378(b), an agreement between the 
Port of New York Authority (Port Authority) and Pan American World Air- 
ways, Inc., (Pan Am), under which Pan Am would operate Teterboro Airport, 
owned by the Port Authority, for a period of 30 years. (R. 2845-82). The 
second order denied petitions for reconsideration requesting the opportunity 
to submit full written briefs and present oral argument to the Board in con- 
nection with the issues decided in the first order. (R. 3033-39). 


Parties to The Proceeding 


The Port Authority is a body established by compact between the 
states of New Jersey and New York. (R. 123). Among its activities is the 
ownership and operation of Teterboro Airport and of the three air carrier 
airports serving metropolitan New York—Kennedy, La Guardia, and 
Newark. At the end of 1966, the Port Authority had total assets of 
$1,841,825,000 including over $230,000,000 in securities, cash, and 
time deposits. During 1966 the Port Authority had gross operating 
revenues of about $190 million and operating expenses of about $102: mil- 
lion (R. 1786). 


Pan Am is one of the world’s largest air carriers, conducting extensive 
round-the-world operations pursuant to various certificates of public con- 
venience and necessity issued to it by the Board. As of December 31, 
1966, Pan Am had assets in excess of $1 billion. (R. 1507). Pan Am’s 
total 1966 operating revenues exceeded $840 million, and it enjoyed 
a net income in that year of $83,734,000. (R. 1509). In addition to its 


air carrier operation, Pan Am engages in other commercial activities, 
including a Business Jets Division that markets Fan Jet Falcons, a high 
performance executive aircraft (R. 1468). 


The nature of Pan Am’s air carrier operations gives it a substantial 
interest in the New York area. Approximately 13% of Pan Am’s 6 million 
passenger enplanements during fiscal 1966 were at Kennedy and Newark 
airports, serving the New York metropolitan area. Pan Am had more than 
1,500,000 passengers enplaning or deplaning at the New York airports 
during that period (R. 1516). In addition to its plan to take over opera- 
tion of Teterboro Airport, Pan Am is interested in the development and 
operation of a Stolport at 59th Street on the Hudson River and is leasing 
a heliport, which is located at 60th Street and the East River, from the 
City of New York. (R. 456-59). Pan Am also has had an operational and 
stock interest in New York Airways, a helicopter carrier that served the 
New York airports (including Teterboro), the roof of the Pan Am Building 
in midtown Manhattan, and other points in the New York area with the 
financial assistance of Pan Am. (R. 1464-67). 
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NATA is a trade association representing many relatively small 
individual companies in the general aviation services industry. (R. 189-90). 
The business activities of its members consist of the sale of aircraft fuel 
and lubricants, aircraft maintenance and repair, the sale and installation of 
communications and navigation equipment, operation of flight schools, 
sale of small aircraft and similar activities at large and small airports 
throughout the country. Butler Aviation is a company engaged in the avi- 
ation services industry, with facilities at 12 major airports throughout the 
United States, including one operated at La Guardia Airport pursuant to 
an operating agreement with the Port Authority. (R. 1405). 


Teterboro Airport 


Teterboro Airport is located in Bergen County, New Jersey, 
approximately five miles west of the George Washington Bridge, five miles 
northwest of the Lincoln Tunnel, and twelve miles by highway from Times 
Square in Manhattan. (R. 1864). Served by a network of superior high- 
ways, driving time from Teterboro to midtown Manhattan is approxi- 
mately 20-25 minutes. (R. 2846). Teterboro was opened in 1917 and 
acquired by the Port Authority in 1949. The Port Authority has invested 
over $10.5 million in the purchase, improvement and expansion of the 
airport. (R. 1864). 


Teterboro Airport’s facilities include two 5,000 foot runways, a 
control tower manned by FAA personnel, an instrument landing system, 
and radar. (R. 1418). These facilities make it, along with Newark, 
Kennedy, and La Guardia, the only airport in the Port of New York 
Authority area classified by the Tri-State Transportation Committee as a 
Class I “‘All Weather” airport. (R. 1412)./ 


Teterboro’s facilities and geographical location, together with the 
fact that it serves only general aviation (air taxis, corporate aircraft, pri- 
vate pleasure aircraft, flight schools, etc.), have led a consulting firm 
retained by Pan Am to characterize Teterboro as “the principal general 
aviation airport” in the New York metropolitan area. (R. 1089). It has 


! There are six other airports in the Port Authority area. None has a runway of 
5,000 feet minimum: !ength, none has ILS or radar, and only one has a control tower. 
(R. 1418) 
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been considered by Pan Am itself as presenting ‘about the sole solution” 
to the problem of developing general aviation facilities that could contri- 
bute to alleviation of congestion in the New York area. (R. 1690). Of 
the other general aviation airports in the New York metropolitan area, Pan 
Am’s consultants have said that “virtually all . . . are inadequately 
equipped for handling large aircraft and large numbers of aircraft move- 
ments.” (R. 1092). 


The problem of air traffic congestion at major cities throughout the 
United States, and particularly in New York, has been a matter of concern 
to various governmental bodies and private interests. Among the steps 
taken to alleviate this condition has been an increase in the minimum 
landing fee at Kennedy, La Guardia, and Newark airports from $5.00 to 
$25.00 (R. 2957-60) and promotional efforts by the Port Authority to 
encourage general aviation users to select Teterboro rather than one of the 
air carrier airports (R. 1440-43, 1861-65). Increased use of Teterboro, to 
the extent it involves diversion of aircraft from the air carrier airports, 
is expected to alleviate congestion at those airports. 


The Negotiations Between Pan Am and the Port Authority 


In September 1964, Pan Am expressed an interest in Teterboro 
Airport to the Port Authority. Negotiations between Pan Am and the 
Port Authority with respect to Teterboro commenced in December 1964 
and resulted, by August 1965, in a letter of understanding setting forth an 
agreement under which the Port Authority would turn over the operation 
of Teterboro to Pan Am (R. 399-401). However, further negotiations 
resulted in an impasse in September 1966, because the Port Authority at 
that time determined that the benefits it sought could be achieved “‘with- 
out transferring responsibility for the operation of the public facility, and 
without the legal, technical and financial complications inherent in such 
an arrangement.” (R. 1537). 


The Port Authority envisioned further negotiations looking toward 
making Pan Am a major tenant at Teterboro rather than the operator of 
the airport. (R. 1537). This approach was unsatisfactory to Pan Am, 
which wished to take over total operation and control of the airport. 
(R. 1571-75). Further negotiations were held in the ensuing year, with 
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the Port Authority! finally acceding to Pan Am’s basic approach. The 
definitive agreement between the Port Authority and Pan Am was 
executed on September 19, 1967, three years after initiation of 
negotiations. (R. 401). 


The Agreement 


The basic terms of the agreement call for the operation of Teterboro 
Airport by Pan Am for a period of thirty years, commencing upon com- 
pletion of certain runway construction currently underway.” (R. 2846). 
Existing agreements between the Port Authority and current users of the 
airport are to be assigned to Pan Am (R. 612-13); Pan Am is to make all 
further investments in new facilities at the airport during the life of the 
agreement (except for funds made available by the Federal government) 
(R. 2847): and Pan Am will be entitled to collect all rentals and fees paid 
by users of the airport and to have overall supervision of all facilities and 
operations at the airport. In return, Pan Am is to pay the Port Authority 
an annual fee ranging from $320,000 the first year to $664,640 for the 
sixth through thirtieth years of the agreement, together with 10% of 
its gross receipts as airport operator in excess of $5 million per 
year. (R. 585-89). 


With respect to fees and charges at Teterboro Airport, section 35 of 
the agreement provides that Pan Am may modify any charges (the most 
important being landing fees) subject to no limitation except that charges 
may not be increased to an amount exceeding “the highest prevailing 
charges of a similar nature at other airports owned or operated by the 
Port Authority” without Port Authority approval. (R. 622). 


Appended to the agreement is a 46 page set of rules and regulations 
that would govern Teterboro Airport at the time Pan Am takes over its 
operation. (R. 783-828). The regulations provide, inter alia, that “No 
person shall carry on any commercial activity at the air terminal other 
than aircraft operations without the consent of the Airport Operator.” 


2Section 41 of the agreement provides that it shall not become effective until 
after final Board approval and completion of judicial review proceedings, if any. 
(R. 625-26). It is possible, therefore, that the agreement will not be implemented 
until some time after completion of the runway construction. 
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(R. 788). They also provide that Pan Am’s permission is required for 
numerous other activities at the airport, such as operation of jet or 
turbo-prop aircraft (R. 790), practice landings or take-offs (R. 791), and 
operations by aircraft of any type having an actual gross weight of over 
100,000 pounds. (R. 782). Changes in the rules and regulations at Teter- 
boro Airport can be made by the Port Authority only with the consent of 
Pan Am (R. 590), but additional non-conflicting regulations may be pro- 
mulgated by Pan Am unilaterally. (R. 591). 


At various places in the agreement, it is provided that Pan Am shall 
operate Teterboro as a public airport, with services and charges being 
provided on a fair, equal, reasonable and not unjustly discriminatory 
basis. (R. 583, 604, 616-17, 622). No formal procedures are established, 
however, for enforcing these undertakings. The agreement also provides that 
prior consent of the Port Authority is required for any subcontracts or 
other agreements for the use or occupancy of the airport entered into 
between Pan Am and third parties. (R. 593). 


Proceedings Before the Board 


Following execution of the agreement between the Port Authority 
and Pan Am, the latter filed an application with the Board on September 
26, 1967, requesting a disclaimer of jurisdiction with respect to the agree- 
ment or approval pursuant to Section 408(b) of the Act. (R. 122-26).3 
On December 28, 1967, the Board issued an order setting Pan Am’s appli- 
cation for hearing and making Butler Aviation and NATA parties to the 
proceeding. (R. 207-14). The hearing commenced before a Board hearing 
examiner on March 19, 1968, and was concluded on March 22. Briefs to 
the Examiner were filed on April 12, and the Examiner issued his Initial 
Decision on May 10. (R. 2845-82). The Examiner found that the agree- 


30n the same date, Pan Am filed with the Board a similar application relating to 
an agreement with the Fairchild Hiller Corporation under which Pan Am would have 
taken over the operation of Republic Airport, at Farmingdale on Long Island, for a 
period of up to 30 years. (R. 2-6). The question of approval of that agreement was 
consolidated for hearing with the Teterboro case. (R. 214). The Examiner found 
that the agreement for operation of Republic Airport by Pan Am should be disap- 
proved because, inter alia, any benefits of the agreement would be outweighed by “the 
anticompetitive aspects of adding another increment towards Pan American’s control 
of airports in the New York area.” (R. 2878-79). No party petitioned for review of that 
portion of the Initial Decision, and the Board did not review it. (R. 2976A-2976B). 
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ment would not be inconsistent with the public interest and should be 
approved, subject to conditions which are of little materiality here. 


NATA and Butler Aviation petitioned the Board for discretionary 
review of the Examiner’s Initial Decision, insofar as it approved the Port 
Authority-Pan Am agreement for operation of Teterboro. (R. 2892-2923). 
On September 25, 1968, the Board issued Order 68-9-120, one of the 
orders here under review. The order took review and affirmed the Exam- 
iner’s decision approving the Teterboro agreement. 


The Board’s review and affirmance of the Examiner’s Initial Decision 
were “without further proceedings.” In other words, the parties did not 
file briefs to the Board and were not permitted to present oral argument 
to the Board. The Board acted on the basis of its review of the record 
and the submission of petitions for discretionary review. The Board’s 
summary disposition was made pursuant to Rule 28(d) of its Rules of 
Practice, which provides, in part, that “The Board will issue a final order 
upon such review without further proceedings on any or all issues where it 
finds that matters raised do not warrant further proceedings.” 


NATA and Butler Aviation filed petitions for reconsideration in 
which they requested the Board to afford them an opportunity to argue 
their case with full written briefs and/or presentation of oral argument. 
On December 5, 1968, the Board issued Order 68-12-25, the second of the 
orders under review herein, which denied these petitions for reconsideration. 


On December 23, 1968, NATA and Butler Aviation filed a joint 
petition for judicial 'review of the Board’s orders approving the agreement 
between Pan Am and the Port Authority for the operation of Teterboro 
Airport and denying the petitions of NATA and Butler Aviation for 
reconsideration. It is that petition that is now before the Court for decision. 
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SUMMARY OF ARGUMENT 


1. By virtue of its location and quality of its facilities, Teterboro 
Airport is the dominant general aviation facility for the New York ‘City 
market. It is one of the four largest airports serving New York City, and 
the only one devoted exclusively to general aviation. While general avia- 
tion can utilize the major air carrier airports in New York, it is ‘being 
squeezed off those airports by increased rates and by restrictions imposed by 
the Federal Aviation Administration. Of the airports in the New York 
area devoted exclusively to general aviation, Teterboro alone is equipped 
to handle high performance executive aircraft, which constitute a separate 
and distinct market from small piston-engine aircraft used for pleasure 
and student flying. Outlying airports capable of accommodating high per- 
formance general aviation aircraft, such as those at White Plains and Islip, 
are too distant from the core area of downtown New York to be compe 
tive in the market with Teterboro. 


2. The agreement between the Port Authority and Pan Am for the 
operation of Teterboro Airport confers upon Pan Am practically unfettered 
control over rates, leases, rules and regulations. These extensive powers 
will permit Pan Am to dominate and control its general aviation tenants at 
Teterboro; in turn, because of the dominant role of Teterboro in New 
York’s general aviation picture, control over Teterboro will afford Pan 
Am a dominant role in the entire general aviation industry in the New 
York market. 


3. Because of Pan Am’s status as an air carrier, serious conflicts of 
interest exist between it and the general aviation industry, whose fate 
would be entrusted to Pan Am’s good graces with approval of this agree- 
ment. Pan Am will be in a position to use its power to suppress effective 
advocacy of the general aviation viewpoint when conflicts arise between 
the carriers and general aviation, thus seriously jeopardizing the process of 
democratic decision-making in this area of public controversy. | The 
Board’s opinion failed to deal adequately—indeed, to deal at all—with this 
serious issue. 


4. Apart from the specific conflicts between Pan Am and other air 
carriers, on the one hand, and the general aviation community, on) the 
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other, the agreement is contrary to the public interest because it turns 

over a vital public airport facility to a private party to be operated for 
its own private profit. The Board’s opinion erroneously ignored or mis- 
comprehended petitioners’ arguments on this issue and failed to give 
adequate reasons in support of the conclusion that Teterboro could prop- 
erly be turned over to private operation. 


5. The agreement in question violates the first proviso of Section 
408(b) of the Federal Aviation Act, because it creates a monopoly and 
thereby restrains competition. The restraints of competition arise in two 
areas. First is in the sale of high performance executive aircraft, a line of 
commerce in which Pan Am is presently engaged as exclusive sales agent 
for Fan Jet Falcons. This restraint of competition is possible because of 
Pan Am’s power to seriously disadvantage or exclude from Teterboro Air- 
port vendors of competing aircraft. The second area of competitive 
restraint is in the transportation of passengers between Teterboro Airport 
and the air carrier airports serving New York City for the purpose of 
making connections to or from air carrier flights. Pan Am would, if the 
agreement is approved, have the practical power to insure that such con- 
necting flights are operated in a manner encouraging passengers going to 
points served by Pan Am to use Pan Am rather than a competitor. 


6. In discounting petitioners’ fears of predatory and anticompetitive 
practices by Pan Am, the Board relied primarily on the existence of anti- 
discrimination provisions in the Pan Am-Port Authority agreement and 
upon its own retention of jurisdiction. However, the evidence shows that 
such measures would not afford an adequate remedy to victims of abusive 
practices by Pan Am. The Board’s opinion is deficient in its complete 
failure to deal with ' petitioners’ contentions regarding the illusory nature 
of these safeguards. 


7. The Board’s decision to approve the agreement rested primarily 
upon its finding that Pan Am would develop Teterboro Airport and that 
development of Teterboro Airport would benefit the public interest by 
relieving air traffic congestion in the New York area. However, the opin- 
ion totally failed to recognize the fact that the same objectives would be 
accomplished by disapproval of the agreement, since the uncontroverted 
evidence showed that the Port Authority itself would develop the airport 
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if Pan Am were not permitted to do so. Thus, approval of the agree- 
ment entails no real public benefit, and, because of the serious potential 
adverse consequences of permitting Pan Am to control Teterboro REISE 
the Board should have disapproved the agreement. 


8. Finally, whatever the merits may be on each of the novel and 
complex issues in the proceeding, the Board violated the Federal Aviation 
Act and abused its discretion in utilizing summary review procedures: ‘and 
not permitting opponents of the agreement to present either briefs or oral 
argument to the Board. 


ARGUMENT 
I. 


THE BOARD ERRED IN PERMITTING A MAJOR PUBLIC AIRPORT 
FACILITY OF VITAL IMPORTANCE TO GENERAL AVIATION TO BE 
TURNED OVER TO THE CONTROL OF A GIANT AIR CARRIER FOR 
A PERIOD OF THIRTY YEARS 


The fundamental evil of the agreement approved by the Board , that 
it turns over Teterboro Airport, the most important general aviation 
facility in the New York metropolitan area, to the control of Pan Am, an 
air carrier with interests inherently hostile to those of the general aviation 
community. By doing so, the agreement gives Pan Am a stranglehold over 
general aviation activities in the nation’s largest market. 


A. Whoever Controls Teterboro Airport Assumes a Dominant 
Position in General Aviation in the New York Area. 


It is the key role that Teterboro Airport will play for the foreseeable 
future for general aviation in the New York area that makes this agreement 
so alarming. Located only eight miles and 20-25 minutes from downtown 
Manhattan, and equipped with two 5,000 foot runways, a control tower, an 
instrument landing system, and radar, Teterboro Airport is capable of 
accommodating the full range of general aviation activities. (R. 1418, 
1864). In fact, it is the only airport within the Port Authority | area 
devoted exclusively to general aviation and adequately equipped for opera- 
tions by high performance aircraft. As the Examiner put it, “Teterboro 
Airport is without question the best and most conveniently located airport 
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devoted solely to general aviation for general aviation travelers to and from 
Manhattan.” (R. 2870). 


Teterboro’s potential dominance of general aviation in the New York 
area was spelled out in a study performed for Pan Am: 


“In the New York metropolitan area Teterboro Airport is 
the principal general aviation airport, handling approxi- 
mately 40%: of all general aviation activities (Fig. 1).” 
(R. 1089). 


“Teterboro Airport, which Pan American World Airways 
proposes to operate as a general aviation airport, is a strate- 
gically located facility. Manhattan falls almost entirely 
within a ten mile radius (Fig. 2); a circle with a 20 mile 
radius drawn around Teterboro encompasses all of New 
York City, southern Westchester County, all of Bergen 
and Essex Counties, and major portions of Morris, Passaic 
and Union Counties. This area contains the administrative 
offices of a large number of business organizations, many 
industrial facilities, and a major portion of the population 
of the New York Metropolitan Area.” (R. 1092). 


Three other airports in the Port Authority area can accommodate 
high-performance aircraft—La Guardia, Kennedy, and Newark. However, 
each is served with ia heavy concentration of scheduled airline flights, so 
that strong pressures have developed to restrict general aviation activity 
at those airports severely. 


These pressures, have already resulted in actions that confirm the 
ascendency of Teterboro as the New York area’s prime general aviation 
airport. Effective August 1, 1968, the Port Authority raised minimum 
takeoff fees at Kennedy, La Guardia, and Newark from $5.00 to $25.00 
during peak periods between 8:00 A.M. and 10:00 A.M. and between 
3:00 P.M. and 8:00 P.M. No increase in Teterboro fees was made. 
(R. 2957-60). 


In taking this ‘action, the Port Authority expressly stated that it 
hoped to encourage 


“Small private aircraft to cease their use of the three 
commercial airports during peak periods by flying at other 


13 


hours or using alternate general aviation airports in the 
metropolitan area. 

“General aviation operations, such as air taxis, to use other 
general aviation airports, including Teterboro, as an alter- 
nate for La Guardia for air passengers with Manhattan ori- 
gins and destinations.” (R. 2958-59). 


In addition, the Port Authority embarked on a promotional campaign 
designed to encourage general aviation to use Teterboro rather than one of 
the airline airports. (R. 1865). At the same time, the Air Transport 
Association, the trade association of the air carriers, launched a 'pro- 
gram designed to force general aviation activities off those airports cur- 
rently served by the airlines. (R. 1447-49). In fact, the president of 
American Airlines has stated publicly that it is “inevitable” that gerieral 
aviation must be displaced by airline activity at the major airports served 
by airlines. (R. 476). 


In addition to the restrictive rate change implemented by the i 
Authority, the F.A.A. has adopted a rule aimed at relieving congestion at 
Kennedy, La Guardia, and Newark, effective June 1, 1969, which would 
limit general aviation to ten operations per hour (five scheduled air taxi 
flights and five other general aviation operations) during peak times at the 
three airports. This contrasts with the 80 operations per hour that will 
be permitted to the airlines. 14 CF.R. §93.121 er seq., 33 Fed. Reg. 
17896 (December 3, 1968), as amended, 34 Fed. Reg. 2603 Februaty 24, 
1969). 


There are, of course, other airports in the New York area in Bese 
to the big four—Kennedy, La Guardia, Newark, and Teterboro. However, 
limitations either of geography or of facilities prevent any of them from 
affecting the dominant role of Teterboro for general aviation. See Part 
II(A), infra. None of the six other airports in the Port Authority area has 
a runway of 5,000 feet or longer, an instrument landing system, or radar, 
and only one has a control tower. (R. 1418). Two of the aizports are 
expected to close shortly. (R. 1413). 


Given the limitations of these other airports, they are not capable of 
serving high performance executive jet and turboprop aircraft. It is these 
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aircraft that constitute the prime market for fixed-base operators such as 
Butler Aviation in major metropolitan areas. They are utilized more hours 
of the year than small single-engine piston planes, they have more expen- 
sive and elaborate equipment, and they consume more fuel. (R. 1413). 
Moreover, the sales of these aircraft are growing rapidly, and their impor- 
tance in the overall general aviation picture as contrasted with smaller air- 
craft is increasing. (R. 1420-24). Pan Am itself is primarily interested in 
the development of! Teterboro to serve the high performance general 
aviation aircraft market. (R. 1626-28, 1630-35, 1715-24). 


Located eight miles from midtown Manhattan and well-equipped to 
accommodate all types of general aviation activity, Teterboro is clearly in 
a class by itself. It'is today by far the most important general aviation 
facility in the New York area, and it will become more so as general 
aviation traffic is forced off the major air carrier airports serving New 
York City and as the facilities at Teterboro are developed and improved. 


B. Pan Am Will Have Practically Unfettered Control Over 
Rates, Leases, Rules and Regulations at Teterboro Airport. 

In its negotiations with the Port Authority, Pan Am bargained for 
and won not merely the right to be a major tenant or even manager of 
Teterboro Airport, but the power to dominate and control Teterboro 
completely. It did not win this extensive power easily. In fact, after two 
years of hard bargaining, Pan Am and the Port Authority reached 
an impasse over the very issue of who was to control the facility. Pan 
Am’s program for the airport required that control be conferred upon it 
over “development of all facilities and services at the airport other than 
the public landing areas.” (R. 1572). The Port Authority, on the other 
hand, sought “to retain complete supervision and overall management 
responsibility of Teterboro” with “Pan American most welcome as a major 
tenant leasing certain acreage.”” (R. 1574). 


Ultimately, of course, this issue was resolved in Pan Am’s favor. The 
agreement gives Pan Am practically unfettered control over Teterboro. In 
effect, the Port Authority has ceded to Pan Am quasi-governmental powers 
to regulate New York’s general aviation. 
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1. Pan Am would have almost unlimited power to set rates at: 
Teterboro. | 

One of the key features that Pan Am bargained for and won was the 
right to “maintain control of the level of landing fees and other charges 
on the Airport”. (R. 1603). The level of these rates and charges is vital 
to the profitability of Pan Am’s operation of the airport and also to the 
welfare of the general aviation users and tenants. So long as Pan Am does 
not raise the fees above the level prevailing at other Port Authority air- 
ports at the time the agreement was executed (R. 2983), it has unfettered 
powers to change rates without the necessity of obtaining the consent of 
the Port Authority. 


The magnitude of this power is illustrated by the minimum landing 
fees at Teterboro, which today are $1.50. Under the terms of the agree- 
ment as approved by the Board, Pan Am could unilaterally raise this fee 
to $5.00, an increase to more than triple the present level. Moreover, 
there is no limitation whatsoever on Pan Am’s power to lower rates and 
charges. Thus, Pan Am would have the ability to follow the classic pat- 
tern of the monopolist, ie., to lower rates, or even to eliminate them, 
until it has attracted all of the business from its competitors (such as they 
are) and then raise them to almost any level the traffic will bear. (R. 1641). 


2. Pan Am will have almost unlimited powers over leases and 
franchises to operate at Teterboro. 


Since any aviation service business must be performed at an Bore 
it is impossible to be in such a business without an agreement with the 
airport operator. Although this agreement is usually referred to as a lease, 
it is actually a combination of a lease and an operating agreement granting 
a franchise to perform certain services on the airport. The typical agree- 
ment with a fixed-base operator will lease it one or more hangars, office 
and shop space, and a ramp area. It will also specify the particular uses to 
which that property may be put (e.g., the sale of aviation fuel); thus, in 
effect, it grants the company a franchise to engage in certain types of busi- 
ness on the airport. (See, e.g., R. 1587-88, 1869-95). The rent or fees 
payable to the operator of the airport typically will include a fixed rent 
based on the amount of space leased and the value of improvements 
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thereon, a payment for each gallon of fuel sold, and possibly a percentage 
of certain receipts other than from fuel sales. (R. 1406). 


A lease and/or operating agreement is also necessary to engage in 
many other types of business activity on an airport, e.g. the sale of 
aircraft, air taxi operations, charter and other flight services, flying 
schools, efc. Therefore, the very existence of these businesses also 
depends on the ability to negotiate successfully with the airport operator. 
While each of the agreements, once successfully negotiated with Pan Am, 
would require the written consent of the Port Authority (R. 593), the 
Port Authority does not participate in negotiating the terms of the agree- 
ment and no formal procedures are available for the prospective tenant to 
approach the Port Authority and urge that he is dissatisfied with the agree- 
ment he has negotiated; also, of course, agreements that are not success- 
fully negotiated would never be put before the Port Authority. In short, 
if the Port Authority-Pan Am agreement is upheld, no one will be able to 
enter into any business venture at Teterboro Airport except as a tenant of 
Pan Am on terms agreeable to Pan Am. (R. 1406-07). 


3. Pan Am will have broad power to make and enforce rules and 
regulations. 

Attached to the Teterboro agreement is a detailed set of regulations 
that will be in effect when Pan Am takes over the airport. These regula- 
tions were negotiated by Pan Am and the Port Authority, and they confer 
upon Pan Am as the airport operator extensive power over all who would 
use Teterboro Airport.* 


4The following are a few examples of the rules that Pan Am is empowered to 
enforce. They illustrate the scope of its discretion in managing the airport: 


“7. The Airport Operator* may prohibit aircraft landing and taking 

off at any time when, and under any circumstances under which the 

Manager deems such landing and take-offs likely to endanger persons 

or property, except for emergency landings. 

“10. The pilot ... must at all times comply with the lawful order, 

signal or direction of an authorized representative of the Airport 

Operator.* 

“13. No jet or turbo-prop aircraft may land or take off at the air 

terminal without permission of Pan American World Airways, Inc.* 
[continued] 
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The agreement provides that the Port Authority can only make 
changes in the rules and regulations governing Teterboro with Pan Am’s 
consent. (R. 590). Pan Am therefore has a veto over any changes in rules 
that the Port Authority might deem necessary or appropriate. Moreover, 
the agreement permits Pan Am to “promulgate such additional tules and 
regulations relating to the governing or conduct of operations at the air- 
port as in its sole judgment may be required for such purposes, provided 
the same are not inconsistent with the Rules and Regulations referred to 
above.” (emphasis supplied) (R. 591). 


4. These extensive powers will permit Pan Am to dominate and 
control its general aviation tenants at Teterboro. ! 

The power that Pan Am will have over general aviation interests in 
the New York area, whose business and activities will perforce be focused 
at Teterboro because it will be the dominant general aviation facility, is 
thus extensive. Pan Am will have the power to franchise those operators 
who are in its good graces and to give them the most desirable locations 
on the airport property for the conduct of their business.> 


Those who have incurred Pan Am’s disfavor, on the other hand, may 


find unusual difficulty in negotiating an agreement with Pan Am for 
establishment of an operation at Teterboro. The long and involved nego- 


“23. No aircraft having an actual gross weight of over 100,000 
pounds, including passengers, cargo, fuel, equipment, etc. shall land, 
take off or taxi at the air terminal without permission of Pan Ameri- 
can World Airways, Inc.* 

“38. All charges due for the use of the air terminal shall be payable 
in cash unless credit arrangements satisfactory to the Airport Opera- 
tor have been made in advance or permission has been secured for 
payment by check. 

“40. The Airport Operator shall have authority to deny the use of 
the air terminal to any aircraft or pilot violating these Rules and 
Regulations or Federal Regulations.” (R. 789-90, 792, 795). 


*The terms “Airport Operator” and “Pan American World Airways, 
Inc.” appear to be used interchangeably in the regulations. 


5 First, of course, it may be anticipated that Pan Am will reserve the choicest 
location for its own Falcon sales and service base. 
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tiations that always precede the conclusion of such an operating agreement, 
even under the best of circumstances, may bog down over numerous 
issues: the location of the space to be occupied; the improvement which 
the airport operator will be permitted or required to make; the uses to 
which the land and buildings can be put; the amount of rent and the 
method by which it is to be calculated; the term of the lease; the cancel- 
lation provisions; and the numerous other matters that need to be resolved. 
(R. 1405-07). It would not be difficult for Pan Am, while maintaining a 
facade of good faith negotiation, to sabotage such negotiations with any 
tenants that it does not favor. 


Even if the company is successful in negotiating an agreement for the 
lease of space to conduct its business at Teterboro, it must be extremely 
careful to maintain Pan Am’s good will thereafter. Most of the existing 
agreements at Teterboro permit the Port Authority to cancel on 30 days’ 
notice without giving any reasons whatsoever for the cancellation. (R. 2433). 
This type of termination clause is in seven leases held by Atlantic Aviation, 
two leases held by the Teterboro School of Aeronautics, and two leases 
held by Humble Oil & Refining Company, as well as in leases held by 
Safair Flying Service, Richard J. Berlow & Company, and Radio Aircraft 
Company. (R. 1153-62). All of these lessees will be at the mercy of Pan 
Am for their continued existence. 


Moreover, when the lease/operating agreement comes up for renewal, 
the company is in a far worse bargaining position than it was when it 
originally sought approval to operate on the airport. It then has a sub- 
stantial investment in the facilities necessary to conduct its operation and 
has built up a going concern and goodwill value which will be lost if it is 
unable to renew its lease. It has also acquired a substantial number of 
employees who are dependent upon it for their livelihood, and it is con- 
scious of its responsibility to provide for their welfare by insuring the 
renewal of its operating agreement. 


The lessee may also be dependent upon the goodwill of the airport 
operator for a number of other essential items, such as permission to make 
repairs or improvements to its buildings and facilities. (E.g., R. 1589-92). 
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Moreover, Pan Am’s power to enforce the detailed regulations governing 
operations at Teterboro Airport gives it the opportunity to keep any oper- 
ator who does not cooperate with it in “hot water” a great deal of the 
time and to reward those who cooperate by overlooking minor infractions 
of the rules. 


Under these circumstances, the lessee naturally assigns top priotity to 
maintaining a good working relationship with the airport operator and 
avoids if at all possible becoming embroiled in any controversy with the 
airport operator or otherwise antagonizing it. (R. 1407). 


C. The Board Erred in Concluding That Pan Am as 
Operator of Teterboro Airport Would Have No Sig- 
nificant Conflicts of Interest with the General Avia- 
tion Community That It Would Dominate. 


At the outset, it is important to emphasize that there are two things 
that are not at issue in this proceeding: First, this case does not involve 
the question of whether or not general aviation should be transferred from 
La Guardia, Kennedy, and Newark Airports to Teterboro Airport. That 
question will be decided in other ways by the appropriate governmental 
agencies and by negotiations between the airlines and general aviation 
users. However, this proceeding does involve the question of whether or 
not Pan Am should be given an unfair advantage, and the opportunity to 
bulldoze a solution to that problem, by controlling access to ane use of 
general aviation facilities in New York. 


Second, NATA and Butler Aviation do not oppose the expansion of 
general aviation facilities at Teterboro airport. We agree that there is a need 
for additional general aviation facilities in the New York area and therefore 
agree that Teterboro should be developed fully. The only question is 
whether that expansion and development should be controlled by Pan Am. 


It is Petitioners’ position that the development of Teterboro should 
be undertaken by a governmental agency such as the Port Authority or by 
some other impartial person. The Port Authority, which was established 
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by the States of New York and New Jersey for the specific purpose, 
among others, of developing and operating airports, has stated that it will 
continue to operate the Teterboro Airport and will make the necessary 

improvements in its facilities if this agreement is disapproved. (R. 2251, 

2265). The Port Authority has the financial ability. as well as the experi- 
enced, capable, and efficient personnel necessary to conduct an outstand- 
ing airport operation. (R. 1786). If the Port Authority prefers that 
someone else perform this function, there are other capable organizations 
available to do the job. (R. 2600-05). 


Therefore, the development of general aviation facilities should not 
be delegated to Pan Am or any other airline. Pan Am has a vital self- 
interest in the conflict between the airlines and general aviation users, and 
it would inevitably be motivated to develop and operate general aviation 
facilities under its control in the manner best suited to the needs of air 
carriers. rather than general aviation. 


1. A direct and increasingly hard-fought conflict exists 
between general aviation and the air carriers for 
limited air space and airport facilities. 


The airlines and the general aviation community have entered a 
period of dramatic confrontation over the allocation of scarce airport facil- 
ities and limited air space. With the continued growth that is anticipated 
in both general aviation and airline activities, their clash of interests may 
be expected to intensify with the passage of time. In the New York area, 
where the problem is most acute, battle has already been joined. 


The position of the airlines on the allocation of airport facilities and 
air space has been clearly stated on many occasions. For instance, a state- 
ment was issued on July 23, 1968, by Mr. Stuart Tipton, President of the 
Air Transport Association, the trade association for the nation’s scheduled 
air carriers, asserting the following: 


“When a congestion crisis such as the one we now are 
experiencing occurs, it is this very public which suffers first 
and suffers longest. The usefulness of the air transporta- 
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tion system, therefore, is denied in the crisis to those who 
must depend upon it the most. Only a small segment of 
the population can afford to own and operate Private | 
aircraft. 


“I must, therefore, urge that the government, through the 
FAA, protect the traveling public by a system of priorities 
at the more crowded terminals. These priorities should be 
applied whenever the demand for airway or airport capacity 
equals or exceeds the supply. The priorities, of course, 
would give precedence to transport aircraft carrying 100 
passengers for instance, over that of a private aircraft SE 
ing a handful of persons, or less.” (R. 2956).§ 


In October 1967 Mr. George Spater, now President of pecerican 
Airlines, expressed the same philosophy in a speech to the American Insti- 
tute of Aeronautics and Astronautics: 


“The question is not whether anyone should be displaced, | 
because this is inevitable as we reach saturation; the. 
question is whether those displaced should be a large! 
segment of the public or a small segment ... Under 
today’s rules, there is nothing to prevent general aviation | 
from successively preempting New York’s three existing, 
airports and then going on to preempt its fourth and fifth 
airports as they are developed, so that anyone who wants 
to get on a public plare in New York will have to go 100 | 
miles from the city to board one. 


“This is a condition which must be remedied if public air 
transportation is to survive.” (R. 1452). 


Several steps have already been taken towards restricting general avia- 
tion in the New York area. The first involved the increase in minimum 
landing fees at Kennedy, La Guardia, and Newark Airports from $5 to $25 
during peak periods. This action, the calculated impact of which was to 
force a substantial segment of general aviation away from the air carrier 
airports, was first proposed by the Port Authority in Novembet 1967. 
(R. 1432-35). It was the subject of extensive discussions between Tepre- 


Mr. Juan T. Trippe, Chairman of the Board of Directors of Pan Am, was a 
director of the Air Transport Association at the time this statement was issued. 
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sentatives of the general aviation community and the Port Authority. This 
proposal was also discussed with the airlines. Originally scheduled for 
implementation on January 1, 1968, the new fee schedule was at first 
postponed, but was placed in effect on August 1, 1968. (R. 2957-60). 


The subsequent rounds of the battle were fought before the Federal 
Aviation Administration, which initially proposed, on September 5, 1968, 
a rule that would have excluded all general aviation from New York City’s 

three air carrier airports during peak traffic periods. 33 Fed. Reg. 12580, 
adopted as 14 C.F.R. $ 93.121 et seq., 33 Fed. Reg. 17896 (December 3, 
1968). This proposal was the subject of much controversy, including vehe- 
ment protests by representatives of the general aviation community. In 
this instance, general aviation interests had some success, albeit extremely 
limited, in pleading their case before the FAA. The current version of the 
tule, adopted February 24, 1969, permits five air taxi operations and five 
other general aviation operations per hour at each of the three major New 
York airports. 34 Fed. Reg. 2603. 


These are just the first encounters in the battle between general avia- 
tion and the airlines for access to airport facilities and freedom of flight in 
the New York area. The fight is certain to intensify and spread to new 
issues within the next 30 years. For example, the record also shows that 
there is a definite interrelationship between the air traffic patterns at 
Teterboro and at those airports. (R. 1576-83). As operator of Teterboro, 
Pan Am would have an important say in this matter. It would have a 
strong incentive to use its position to arrange or influence the air traffic 
rules and regulations in such a way as to favor airline traffic over general 
aviation. Pan Am itself recognized that it could (but the Port Authority 


would not) favor Teterboro traffic at the expense of Newark, where Pan 
Am’s service is quite limited, or La Guardia, which Pan Am does not serve 
at all. (R. 1603). 


There are no easy answers to this resource allocation problem, and 
future growth of the aviation industry will intensify the problem. It will 
require the utmost in wisdom, judgment and restraint for the airline indus- 
try, the general aviation users, and the governmental agencies involved to 
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reach a fair and equitable solution on an amicable basis.” Accommoda- 
tions and concessions may be required from all concerned with the 
problem. Permitting Pan Am to have a stranglehold on general aviation 
facilities in the New York area is not only unfair, but would inevitably 
inject bitterness, rancor, and discord into a situation that will be difficult 
to solve under the best of circumstances.® 


7It must be recognized that there are definitely two sides to the air congestion 
problem. A Congressional committee has recently found: 


“The general aviation segment of the aviation community has been | 
criticized extensively and unfairly during the past year. Newspaper 
articles and editorials which have appeared decrying airport conges- 
tion have laid the blame in large part on general aviation. General | 
aviation has been treated as the black sheep of the aviation com- 
munity without regard to its importance in air transportation or to 
the rights of general aviation users to utilize the airways and airports 
equitably with commercial aviation.” 


The National Airport System: Interim Report of the Aviation Subcommittee of the 

Committee on Commerce of the United States Senate on Exploring the Needs, Prob- 

lems, and Means Necessary. to Insure the Continued Maintenance of an Adequate 
National Airport System, 90th Cong., 2d Sess., at p. 7 (1968). 


8NATA and Butler Aviation would be concemed about a policy that would vest 
control of vital general aviation facilities in any major air carrier. The fact that this 
case involves Pan Am is especially troubling, however, in light of that carrier’s long 
history of predatory and anticompetitive practices. See, eg., United States v. Pan 
American World Airways, 193 F.Supp. 18 (S.D.N.Y. 1963), rev'd on jurisdictional 
grounds, 371 U.S. 296 (1963); New York Airways Certificate Renewal, Order 
E-23714, May 20, 1966;South Pacific-Pan American Agreements, 39 CAB 840 (1963); 
Seaboard and Pan American, Blocked Space Agreements, 39 CAB 832 (1963); Pan 
American Acquisition of LACSA, 35 CAB 343, 346 (1962); Transpacific Route Case 
32 CAB 928, 984 (1961); Pan American-Compania Mexicana Agreements, 31 CAB 
960 (1960); Pan American World Airways, Control of Jets, 31 CAB 913 (1960); Pan 
American-National Agreement Investigation, 27 CAB 611 (1958); 28 CAB 960 (1958) 
31 CAB 198 (1960); 37 CAB 772 (1963); New York-Florida Case, 24 CAB 94, 107 
(1956); Reopened New York-Balboa Through Service Proceeding, 20 CAB 493 (1954); 
Chicago and Southern Air Lines-Pan American World Airways, I nterchange Agreement, 
17 CAB 686 (1952); Havana-New York Foreign Air Carrier Permit Case, 14:CAB 399 
(1951); National Airlines-Pan American-Grace Airways Interchange Agreement, 14 CAB 
320 (1951); North Atlantic Route Transfer Case, 11 CAB 676 (1950); Pan American 
Airways, Acquisition of Aeronaves de Mexico, 9 CAB 947 (1948); American President 
Lines Petition, 7 CAB 799, 818, fn. 16 (1947); Pan American Airways, Acquisition of 
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2. Pan Am’s control of Teterboro will give it the power 
to curb effective advocacy of the general aviation 
viewpoint, and thus will interfere with fundamental 
aspects of democratic decision-making. 

Democratic governmental decision-making in our society is the 
product of a mixture of ingredients. Important among these. of course, is 
obedience to established rules of law and responsiveness to demonstrated 
social needs. Of commensurate importance, however, is the freedom of 
private interests whose welfare is affected by governmental action to 
engage in responsible ‘advocacy of their position. In many instances, the 
actions of government represent a reconciliation of conflicting private 
viewpoints. The importance of free expression of these viewpoints is 
recognized by the core instrument of federal regulatory policy, the Admin- 
istrative Procedure Act, which seeks to assure all interested persons ade- 
quate opportunity to be heard on the decisions that affect their lives. 


The conflict between the air carriers and the general aviation commu- 
nity for access to the limited aviation resources of this country is a classi- 
cal instance of conflicting private interests that have participated actively 
in the formation of government policy and that should continue to be free 
to do so. This case, of course, is not the appropriate forum for resolution 
by either the Court or the Board of this vital conflict. It does, however, 
raise the important issue of whether quasi-governmental rights, laden with 
economic power than can be utilized to restrain political and economic 
activity, should be conferred on a representative of one of these warring 
interests. 


While this facet of the instant case does not fit precisely into the tra- 
ditional mold of antitrust litigation, the same fundamental economic and 
social policy that antitrust law seeks to foster is at stake here. This basic 
policy was summed up a few years ago by the Supreme Court in Northern 
Pacific Ry. v. United States, 356 U.S. 1, 4, 78 S.Ct. 514, 517 (1958): 


China National, 6 CAB 143 (1944); Panagra Terminal Investigation, 4 CAB 670 (1944); 
Pan American Airways Acquisition of Aeronaves de Mexico, 4 CAB 494 (1943); Pan 
American Airways Acquisition of Aerovias de Guatemala, 4 CAB 403 (1943); Pan 
American Airways Acquisition of Lavery Airways, 3 CAB 522, 527 (1942); and Pan 
American-Matson Inter-Island Contract, 3 CAB 540 (1942). 
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“The Sherman Act was designed to be a comprehensive 
charter of economic liberty aimed at preserving free and 
unfettered competition as the rule of trade. It rests on the 
premise that the unrestrained interaction of competitive 
forces will yield the best allocation of our economic 
resources, the lowest prices, the highest quality and the 
greatest material progress, while at the same time providing 
an environment conducive to the preservation of our demo- 
cratic political and social institutions.” (emphasis supplied): 


In this case, the nearly unfettered control that the agreement would 
vest in Pan Am over operations at Teterboro would radically alter the 
political and economic balance on the vital issues of allocation of aviation 
resources. Anyone who wishes to do business at Teterboro Airport—i.e., 
anyone who wishes to continue to play a significant role in the; general 
aviation industry in New York—will have to operate at a Teterboro con- 
trolled by Pan Am. He is hardly likely to feel free to incur Pan Am’s dis- 
-pleasure by vigorous espousal of the cause of general aviation, to the 
extent that cause conflicts with the interests of the air carriers and specifi- 
cally of Pan Am. How could a lessee be outspoken in opposing the 

airlines’ position on airspace and airport allocation when Pan Am can ter- 
minate his lease on 30 days’ notice, with or without cause, or be down in 
his hangar conducting a “safety inspection” the morning after his position 
appears in the newspapers? In short, it is only reasonable to anticipate 
that this agreement will empower Pan Am to throttle effective dissent by 
large segments of the New York general aviation community to the adop- 
tion of policies favorable to the air carrier interests. 


This evil is especially ominous because it will endure for thirty years, 
the term of the agreement between the Port Authority and Pan Am. It is 
impossible today to anticipate all of the areas of conflict that will 
undoubtedly arise between the general aviation community and the air 
carriers during that immense span of time—immense at least in terms of 
the extraordinarily rapid development of technology in modern: ‘society, 
and notably in the aviation industry. Surely the most visionary enthusiasts 
could not have predicted in 1939 the startling changes that have occurred 
in the aviation industry between that time and the present or anticipated 
with any precision the kinds of problems with which the industry has 
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been confronted during that span. So, for the years until the start of the 
21st century, no one can say what the precise nature of the general 
aviation-airline conflict will be. 


All that can be said with some certainty is that there will be a 
conflict and that it will be manifested in numerous different ways as con- 
ditions change. And whatever the conflict may be, Pan Am will always be 
there, astride the most important general aviation facility in the nation’s 
most important market. Pan Am will be the single largest factor with 
which the general aviation community will have to contend. It is an act 
of surpassing faith—certainly not of reason—to assume blandly that Pan 
Am will deport itself in the operation of Teterboro over the next thirty 
years as a dedicated servant of the welfare of the general aviation commu- 
nity. This, however, is what the Board assumed in approving this 
agreement. 


The conflict of interest between Pan Am and the general aviation 
community is a problem even though many of the important decisions 
affecting the general aviation-air carrier conflict will be made by public 
bodies such as the Port Authority and the F.A.A. As noted above, deci- 
sions made by public bodies in our system of government are taken 
only after consideration of the positions expressed by various interested 
segments of the general public and the industry being subjected to regula- 
tion. In order for this system to function properly, it is essential that all 
who have an interest be free to express it and to urge by all lawful means 
the adoption of regulations tailored to their needs. 


In the context of the general aviation-air carrier conflict, this means 
that members of the general aviation community should feel free to advo- 
cate positions and actions that may, in many instances, be contrary to 
important goals of Pan Am and the other air carriers. By controlling 
Teterboro, however, Pan Am will control the lifeline of much of New 
York’s general aviation, which will inevitably tend to reduce if not cut off 
entirely effective expression of viewpoints favoring general aviation and 
antithetical to the interests of air carriers. 


The recent decision of the Second Circuit in ABC Air Freight Co. v. 
CA.B., 391 F.2d 295, 302 (2d Cir. 1968), makes it unmistakably clear 
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that the Board has a strong obligation to examine carefully those situa- 
tions in which a participant in one form of transportation is about to be 
placed in conflict with a competing form of transportation. The ABC Air 
Freight Case involved the question of whether the Board should permit 
motor carriers entry into the air freight forwarding business. The Court 
admonished the Board to proceed with care in authorizing such a develop- 
ment, noting the great size of the motor carriers as compared to: existing 
air freight forwarders (comparable to the great size of Pan Ami as com- 
pared to members of the general aviation community) and the likelihood 
of serious conflicts of interest. 


In the ABC-ITT Merger Case, the Federal Communications Commis- 
sion was recently presented with a case having conflict of interest aspects 
parallel to those present here. One of the primary bases on which the 
three dissenting commissioners would have disapproved the merger was 
“the potential conflict of interest between the business interests which 
comprise ITT and ABC’s broadcasting responsibility to the public, espe- 
cially in news and public affairs.” 7 FCC 2d 245, 293 (1966). See also 
id. at 263-66, 293-304; 9 FCC 2d at 613-19 (1967). Just as ITT’s status 
as an international conglomerate with far flung and diverse interests highly 
sensitive to political considerations raised serious doubt about its ‘ability to 
serve the public interest impartially as owner of a major communications 
network, so Pan Am’s vast stake in its air carrier operations casts equally 
great doubts upon its ability to serve the general aviation public fairly and 
impartially in its role as operator of New York’s most important general 
aviation facility. ? 


Not only must the Board consider this conflict of interest as a 
“public interest” factor under Section 408(b) of the Act, but it is also rel- 


9In a similar situation some years earlier, the Commission promulgated a rule to 
prohibit television networks from also participating in the representation of television 
stations in procuring spot advertisements. Although the Commission found that there 
had been no abuses by the networks in their dual role, it instituted the regulation 
nevertheless because of the potential conflict of interest between the sale of network 
advertising and of spot advertising. Network Representation of Stations in National Spot 
Sales, 27 F.C.C. 697 (1959), aff'd sub nom. Metropolitan Television Co. v. F.CC. 
289 F.2d 874, 110 U.S. App. D.C. 133 (1961). 
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evant to the antitrust issues. In American Crystal Sugar Co. v. Cuban- 
American Sugar Co., 259 F.2d 524 (2d Cir. 1958), the court refused to 
allow a company which favored the cane sugar side of an “underlying 
conflict of interest in the industry” to acquire control of a company man- 
ufacturing beet sugar. See also the decision of the lower court, 152 
F. Supp. 387. 393 (S.D.N.Y. 1957). 


3. The Board’s opinion failed to deal adequately 
with the conflict of interest issue. 


Petitioners advanced the foregoing contention most vigorously before 
the Examiner and the Board. (R. 2681-86. 2900-02). However, the Board 
disposed of the entire issue in the following brief paragraph: 


“Even if there were a conflict between airlines and general 
aviation resulting from congestion at the major New York 
metropolitan airports, there nevertheless would be no incen- 
tive for Pan American to operate Teterboro in a manner 
which would be detrimental to general aviation. With 
respect to the operation of the Teterboro Airport, the 
interests of Pan American and general aviation, as well as 
the public interest, are parallel: that is. the fullest develop- 
ment of Teterboro Airport for general aviation in a manner 
which will provide relief of congestion at the major New 
York metropolitan jetports.” (R. 2986-87). 


The adequacy of the foregoing analysis of this problem is crucial to 
the validity of the Board’s entire opinion, because of the manner in which 
the Board shrugged off the argument regarding potential anticompetitive 
abuses flowing from Pan Am’s operation of Teterboro: 


“While it may be that such power of control would provide 
an opportunity to engage in practices which could to a lim- 
ited extent adversely affect a limited segment of general 
aviation, in the absence of substantial conflicts of interest 
between Pan American as an airport operator and Pan 
American’s air carrier and other activities, it cannot be 
assumed that such power of control would result in any 
significant restraint on competition or other practices con- 
trary to the public interest.” (R. 2984). 
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The Board’s analysis of this problem is wholly inadequate anc gives 
no indication that it was even aware of the nature and scope of the 
problem. The Board’s underlying premise, that Pan Am and general avia- 
tion have parallel interests in seeing Teterboro developed as a first class 
facility, is scarcely holy writ to be plucked from the sky. Rather, it isa 
dubious conclusion that is not established by evidence of record and does 
not adequately consider the possibility that full development of Teterboro 
will not always be seen by the airlines as being in their self-interest.. Gene- 
ral aviation traffic shares the crowded skies over New York City with 
airline flights. Teterboro, being so close to the city, affects the traffic 
pattern at the other airports. (R. 1576- 83). Thus, it is by no means 
inconceivable that the airlines, including Pan Am, will wish to restrict 
the development of Teterboro in certain respects at some point in the 
future. /? 


Even supposing that the Board was correct in_speculating that Pan 
Am and general aviation would both wish to see optimum development of 
Teterboro, the point is not truly responsive to the fundamental: issue. 
General aviation and the carriers are not really in conflict over the propo- 
sition that reliever airports should be developed to serve general aviation; 
they are in conflict over whether general aviation should be forced off 
other facilities, should be burdened with onerous regulations designed to 
restrict the volume of general aviation operations, and should be given 
inferior approach and landing patterns in congested areas. It is these vital 
issues over which dispute now rages, and regarding which Pan Am can and 
will exert its power as Teterboro’s landlord to curb the free expression of 
general aviation’s point of view. 


The Board’s approach also ignored the fact that, within the next 
thirty years, there are certain to be strong conflicts between various 


10The Board places considerable weight, in this connection, on the fact that Pan 
Am will have a substantial investment at Teterboro and will therefore have an incentive 
to develop the facility. (R. 2980). However, with transport revenues exceeding 
$840,000,000 in 1966 and growing rapidly every year (R. 1509), Pan Am’s stake in 
its air carrier operations is so huge that it dwarfs the $15-$20 million investment that 
Pan Am may make in Teterboro. The relatively small Teterboro investment, therefore, 
will most assurdly be managed to the extent possible in such a way as to conserve and 
promote Pan Am’s vastly greater air transportation investment. 
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segments of the general aviation industry—e.g., high performance aircraft 
vs. light aircraft: itinerant operations versus student flights: etc. As will 
be noted in the next section of this brief. Pan Am is already strongly 
aligned on one side of this conflict of interest. since it sells high perform- 
ance executive aircraft. and, as the airport operator, would make more 
profit by maximizing their activities. 


The Board’s opinion gives no recognition to the existence of these 
problems. It gives no recognition to the fact that all sorts of new conflicts 
may arise during the thirty year life of the agreement. By failing to give 
any indication whether the Board actually considered the fundamental 
problems raised in opposition to the agreement, the decision failed to 
meet the standard enunciated in the ABC Air Freight case, supra, that 
“the Board must make adequately supported findings either that the sus- 
pected conflict of interest does not exist or that important public advan- 
tages justify disregarding it.” 391 F.2d at 303. The Board certainly did not 
make the former finding. and, as will be discussed in Part III, infra, the 
Board's findings on the latter issue were also inadequate. 


To sum up. the canary and the cat may both agree that they prefer 
a gilded cage, but this is hardly sufficient justification to permit the cat to 
reside in the cage with the canary. 


D. Wholly Apart from Conflicts Between Air Carriers and 
General Aviation, the Board Erred in Permitting a Major 
Airport Facility Such As Teterboro To Be Operated by a 
Private Party for Private Profit 


Even supposing general aviation and the air carriers were not locked 
in a fierce struggle over the allocation of limited aviation resources in the 
New York area, the Board’s action in approving the agreement would still 
be contrary to the public interests that the Board is obligated to uphold. 
The strategic public importance of Teterboro Airport and the important 
role that the operator of that airport will necessarily play in numerous 
decisions affecting the welfare of the aviation community, the traveling 
public, and. indeed, the general public in New York City, make it essential 
that management of Teterboro remain in public hands. 
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One of the principal reasons that Teterboro should not be turned 
over to Pan Am is that, under Pan Am’s aegis, it will necessarily be oper- 
ated in a manner designed to maximize Pan Am’s profits, a consideration 
not necessarily identical with the public interest. Pan Am has stated in 
this case that it entered into the Teterboro agreement for “sound business 
reasons, and with the expectation of reasonable long-range financial returns 
to Pan American and its stockholders.” (R. 422). In an unguarded 
moment, Mr. Najeeb Halaby, Senior Vice President of Pan Am, expressed 
this in more realistic terms. He stated bluntly in response to an inquiry 
relating to Pan Am’s plans for Teterboro, that Pan Am “is not a founda- 
tion for general aviation, but a profitable, private enterprise and, of 
course, we intend to keep it so.” (R. 1639). 


This position is only natural. Pan Am would be remiss in its respon- 
sibilities to its stockholders if it did not bend all efforts to the quest for 
the highest possible financial return on its investments. However, com- 
mendable as this motivation may be in the ordinary conduct of} private 
enterprise, it is in this case bound to result in higher rates for the! airport’s 
tenants and users than would be likely under Port Authority management. 
Also, Pan Am is much less likely than the Port Authority to encourage 
activities at the airport that are not substantial revenue and profit pro- 
ducers, but that may have fringe public benefits. 


The second major evil in private operation of this important public 
facility inheres in the fact that quasi-governmental powers are necessarily 
conferred upon the operator of such a public facility. Thus, just as there 
is a conflict between the air carriers and general aviation over limited avia- 
tion resources in the New York area, so there is certain to be a conflict 
between different segments of the general aviation community itself. For 
example, as the facilities at Teterboro prove insufficient in any way to 
accommodate all the needs of air taxi operators, fixed base operators, bus- 
iness aircraft, flight schools, and personal pleasure flying, Pan Am will 
have the major role in deciding which of these conflicting segments should 
be excluded from Teterboro or limited in the scope of their activities at 
the airport. 


One of the best illustrations of this potential conflict is the question 
of limitations on local flying or light plane traffic. A number of the docu- 


ments subpoenaed from Pan Am’s files indicate an intention on its part to 
either limit or eliminate such types of traffic: 

“Pan American will maintain direct control of the limiting of 
light plane traffic, as will be required for the proper devel- 
opment of the Airport.” (R. 1603). 

“As recognized in the Tri-State Committee report of March 
1966, local flying will have to be carefully monitored and 
ultimately eliminated or restricted.” (R. 1605). 

“An acceptable means of phasing out the light plane traffic 
at TEB, as TAMS projects, must be found in order to 
accommodate the projected build-up of heavier business 
aircraft traffic.” (R. 1551). 


It also appears that Pan Am intends to preclude “touch and go” training 
operations for light aircraft, but to permit them for heavier aircraft such 
as the Fan Jet Falcon, which it sells. (R. 1692). 


Pan Am has a strong incentive to phase out light plane activity 
and to favor operations of larger aircraft. For one thing, it has a direct 
self-interest in the sale and operation of Fan Jet Falcon aircraft, and it 
naturally wishes to insure that nothing interferes with the utilization of 
Teterboro by such aircraft, including training and demonstration flights. 
Furthermore, larger aircraft produce substantially greater revenues in terms 
of landing fees, maintenance expenses, fuel requirements and other sources 
of revenue. As collector of landing fees and as a landlord with a percent- 
age interest in the gross revenues of its tenants, revenue production must 
be one of Pan Am’s dominant considerations. (R. 1425-28, 1598-1602, 
1625-26, 1715-24). 


In contrast, a public body such as the Port Authority would not 
necessarily have revenue production and profits as its primary goal. It 
would be free to weigh all public interest factors in the balance. In fact, 
its witness testified that it would attempt to serve all aspects of general 
aviation. (R. 2254). This is not to say that the public interest requires 
that light plane activity be protected at Teterboro, or that it requires the 
opposite. However, this is the sort of decision that should be in the hands 
of an impartial public body and not of a private company motivated pn- 
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marily by the quest for profits.’ The users of the airport are entitled to 
fair and impartial treatment, since over $10 million of public funds; have 
been invested at Teterboro and additional funds are expected from the 
F.A.A. 


The Board’s opinion completely misconstrued the thrust of Petitioners’ 
arguments against vesting Pan Am with power to determine the use of 
Teterboro Airport by various segments of the general aviation community. 
The Board dismissed this argument with a conclusion that Pan Am’s 
approach, limiting light plane activity and student flights in favor of oper- 
ations with heavier aircraft, “is the one that is consistent with the public 
interest.”/2 (R. 2989-90). How far the Board’s response missed the mark 
may be seen from the following excerpt from Butler Aviation’s Brief to 
the Examiner: 


“We would like to make it clear that we do not expect the 
Board to make a decision in this case as to whether it is or 
is not of public interest for any particular type of traffic to 
be restricted at these airports. We do believe, however, that 
it is quite clear that Pan American should not be given the | 
power to make such decisions which are of vital concern to’ 
the general aviation industry, particularly when the airlines | 
and general aviation are in open conflict as to the use of air 
space and airport space. If decisions of this nature are to 
be made, as they well may have to be, they should be made 
by an impartial governmental body and not by an airline 
which is operating an airport for its own private profit.” 
(R. 2697). 


11 apart from the ability to discourage light plane activity, the regulations to be 
administered by Pan Am at Teterboro give it the authority to prohibit any operations 
with student pilots at the controls (R. 791); they require Pan Am’s consent! before 
operations with STOL aircraft weighing more than 12,500 pounds may be conducted 
at Teterboro (R. 584); and they give Pan Am power to make numerous other decisions 
regarding the type of activities that will be fostered or discouraged at Teterboro. See 
note 4, at p. 15, supra. 


12The Board could not properly make such a finding—even if it had the technical 
qualifications to do so—since this was not an issue in the case. 
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In short, it is impossible to tell from the Board’s opinion what view it has, 
if any, on the critical issue actually raised by Butler Aviation in the above- 
quoted passage. 


The question of whether and under what circumstances the operation 
of public airports should be turned over to private parties for private pro- 
fit—particularly where the private party involved is both an air carrier and 
a seller of one particular type of aircraft, with potential conflicts of inter- 
est with the tenants and users of the airport—is an important one requiring 
careful evaluation. The policy established by the Board in this proceeding 
will, if it stands, open the door to widespread air carrier control of the 
most important general aviation facilities throughout the United States. 


The importance of this problem merits careful consideration; the 
Board gave the matter short shrift. In effect, the Board declined to “inter- 
fere with the Port Authority’s judgment as to the appropriate method for 
operation of the airport, absent a showing that such method would be 
detrimental to the public interest.” (R. 2981). By merely stating that the 
desire of a party to a Section 408 agreement that the agreement be imple- 
mented constitutes a basis for approval, the Board has improperly shifted 
the burden of making a public interest showing onto the opponents of the 
agreement /? and has in effect abdicated its regulatory responsibility under 
the Act. It is the Board’s statutory responsibility to exercise its own judg- 
ment in determining the “public interest” under Section 408, and it 
should have done so here./4 


3The Board has generally recognized that the burden of showing that an 
agreement is in the public interest is on the applicants. See, e.g., Mutual Aid Pact 
Investigation, 40 C.A.B. 559, 579-80 (1964); Airfreight Forwarder Investigation, 21 
C.A.B. 536, 558-59 (1955); cf. Lehman Bros. Interlocking Relationships Case, 15 
C.A.B. 656, 676 (1952). 

14}p discussing the propriety of private operation of a public airport (R. 2981), 
the Board threw in a reference to Section 2(b)(1) of the Department of Transportation 
Act, 49 U.S.C. § 1651 (b)(1) (1966), which states that the establishment of the Depart- 
ment is necessary in part “to facilitate the development and improvement of coordinated 
transportation service, to be provided by private enterprise to the maximum extent 
feasible . . .” This language was obviously directed to maintaining the principle that 
the nation’s transport carriers should remain privately owned. We are unable to find 
one iota of evidence in the legislative history to suggest that Congress intended by 
means of this language to encourage governments to turn over the operation of public 
airports to private interests. 
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Again, as with the treatment of Petitioners’ argument relating to ‘the 
impact of the agreement on the conflict between general aviation and the 
air carriers, the Board’s decision on this important issue does not measure 
up to the standards required by Section 8(b) of the Administrative Proce- 
dure Act. Not only does the Board’s opinion give no adequate statement 
of the reasons or basis for its rejection of Petitioners’ argument that the 
quasi-governmental responsibilities inherent in operation of Teterboro 
should not be vested in an air carrier, but it actually gives no indication of 
whether the Board considered the question at all. On this ground, if no 
other, the case should be remanded to the Board for further proceedings. 
ABC Air Freight Co., Inc. v. C.A.B., 391 F.2d 295 (2nd Cir. 1968); North- 
east Airlines, Inc. v. C.A.B., 331 F.2d 579 (1st Cir. 1964). 


E. AtaMinimum, the Board Should Have Considered Imposition 
of a Condition Requiring that only the Port Authority 
Could Set Rates, Grant and Terminate Leases, and Establish 
Rules and Regulations 


If Teterboro is to be turned over to Pan Am for thirty years, the 
Board should at least have taken steps to insure that basic and vital govern- 


mental functions are performed by an impartial government agency. For 
example, there is no conceivable reason why Pan Am should have the 
power to cancel leases on thirty days’ notice, with or without cause. The 
Board made no findings on NATA’s proposal that such vital functions 
should be performed solely by the Port Authority and gave no reason for 
rejecting it. (R. 2993). 


Pan Am has literally hundreds of millions of dollars invested in the 
airline business, even though the routes it flies, the fares it charges, and 
other important activities are closely regulated by the Civil Aeronautics 
Board. There is no reason why there should not be equally stringent regu- 
lation of its control over the airport, particularly since there are over 
$10,000,000 in public funds invested in it. The Court should at: least 
remand to the Board for findings on this issue. 
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Il. 


THE BOARD ERRED IN FINDING THAT THE AGREEMENT TO 
TURN OVER OPERATION OF TETERBORO TO PAN AM FOR A 
PERIOD OF 30 YEARS WOULD NOT CREATE A MONOPOLY AND 
THEREBY RESTRAIN COMPETITION 


The first proviso of Section 408(b) of the Federal Aviation Act, 49 
U.S.C. § 1378(b), absolutely prohibits the Board from approving any 
“lease, operating contract, or acquisition of control which would result in 
creating a monopoly or monopolies and thereby restrain competition. . ..” 
By its agreement with the Port Authority, Pan Am would obtain a monop- 
oly of the Teterboro Airport itself and, because of Teterboro’s unique 
importance, a monopoly over general aviation airports in the New York 
area capable of accommodating high performance aircraft. The creation 
of this monopoly will enable Pan Am to restrain competition in the sale 
of high performance executive aircraft and in the transportation of passen- 
gers between Teterboro and the New York City air carrier airports for con- 
nections with air carrier flights. 


A. The Board Erred in Finding that the Agreement Would Not 


Result in the Creation of a Monopoly within the Meaning of 
the Proviso to Section 408(b). 


Petitioners and the Board agree that there are two elements to be 
satisfied in order for the first proviso to Section 408(b) to come into 
play—there must be a monopoly created, and there must be a resulting 
restraint of competition. The Board’s opinion paid scant attention to the 
first element, finding that “the question as to whether there is a technical 
creation of a monopoly under the agreement becomes somewhat aca- 
demic” in light of the finding that there is no substantial restraint of com- 
petition resulting from the agreement. (R. 2990). The opinion reflects no 
independent analysis of the monopoly question, but merely a statement 
that “we agree with the examiner that approval of the agreement will not 
result in the creation of a monopoly.” (R. 2990). 


The nature of the power over facilities and operations at Teterboro 
that will be conferred upon Pan Am is that of a monopolist. As discussed 
in Part I(B), supra, ‘Pan Am will have broad latitude in the unilateral estab- 
lishment of rates, and no person may engage in a business at Teterboro 
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without first negotiating an agreement with Pan Am. Moreover, Pan Am 
is charged with the enforcement of rules and regulations at Teterboro, it 
is empowered to promulgate new regulations, and it has a veto power over 
any changes in the initial regulations agreed to by it and the Port Author- 
ity. Since control over prices and over entry into business are the classic 
components of monopoly power, Pan Am obviously has a monopoly, at 
least insofar as Teterboro Airport itself is concerned. In Petitioners’ view, 
this suffices for purposes of Section 408, since Teterboro is itself a signifi- 
cant market. 


Moreover, the geographical location and physical facilities of Teterboro 
make it the dominant general aviation airport serving New York City and 
the only one reasonably suited to accommodating all forms of general avi- 
ation activity. Thus, even if the monopoly afforded Pan Am ‘over 
Teterboro itself is not sufficient to satisfy the statutory requirement, 
Teterboro’s status as the only airport serving general aviation exclusively, 
capable of accommodating high-performance aircraft, and located within a 
25 mile radius of midtown Manhattan, affords it such prominence among 
New York area general aviation airports that the agreement must be held 
to confer a monopoly of general aviation airports in the New York area 
upon Pan Am. 


The Board relied on the finding of the Examiner, who identified 
several airports in the New York area (that he admitted “are not as satis- 
factory as Teterboro”) and concluded that “their availability indicates that 
there is not a monopoly in Teterboro Airport with respect to service to 
Manhattan.” (R. 2870-71). This conclusion, however, was wholly lacking 
in analysis of the evidence relating to the alternative general aviation air- 
ports. In fact, there is no substantial evidence to support the SEER 
conclusion. 


Next to Teterboro, the closest airports to New York available for any 
substantial volume of general aviation operations, and mentioned by the 
Examiner as possible alternatives to Teterboro, would be Morristown 
Municipal, Spring Valley, Republic, Westchester, and MacArthur. The first 
three are devoted exclusively to general aviation; the latter two also serve 
air carriers. None is truly a viable alternative to Teterboro for general avi- 
ation users from the New York City core area. 
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Morristown Municipal. Located 23 miles from Times Square, Morris- 
town Municipal is not an all-weather airport; it lacks instrument landing 
facilities or adequate runways. (R. 518-19). Vague claims by Pan Am in 
its exhibits that ‘plans have been made” for providing improved facilities 
at Morristown Municipal were accepted by the Examiner, although no evi- 
dence was presented as to the status of those plans or the date when, if 
ever, they would be implemented. 


Spring Valley. ‘Located 24 miles from Times Square, Spring Valley 
is also wholly inadequate today, is subject to the same uncertainties 
regarding improvements as Morristown Municipal, and is intended to 
accommodate “‘the present and future needs of Rockland and Southern 
Orange Counties and adjoining area”. (R. 556). It is not intended to 
serve New York City. 


Republic. This airport, at Farmingdale, Long Island, is currently not 
equipped to handle high performance aircraft. It is located 29 miles and 
approximately 55 minutes’ driving time from downtown Manhattan. (R. 
416). 


Westchester. Located in White Plains, this airport is 26 miles north 
of Times Square. (R. 2870). For a number of reasons, it is not truly 
competitive with Teterboro as a general aviation facility serving the Man- 
hattan core area./5 ‘Foremost among these is the surface traffic congestion 
of highways around New York. Also, Westchester (and all the other air- 
ports here discussed) is seriously inferior to Teterboro in lacking conven- 
ient taxi, bus, and limousine service to downtown Manhattan, all of which 
are available at Teterboro. (R. 1442, 1668).’° 


5Pan Am itself plans to move the headquarters for its Fan Jet Falcon activities 
from the Westchester Airport, where it is currently located, to Teterboro, obviously 
because of Teterboro’s greater convenience to downtown New York. (R. 438-39, 
1593-94). Indeed, Pan Am today brings its Falcons from White Plains to La Guardia 
on numerous occasions during the course of a year to provide demonstration flights 
for prospective customers, and Mr. Trippe, Chairman of the Board of Pan Am, has 
the company Falcon aircraft flown from Westchester to La Guardia when he is 
traveling. (R. 2567-68). 


16That the Board considers White Plains to serve the residents of Westchester 
County rather than New York City is evident from the fact that it is named as a sep- 
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MacArthur Field. Located at Islip, Long Island, forty miles east and 
more than an hour’s driving time from Manhattan (R. 518), MacArthur 
Field is obviously not a meaningful alternative to Teterboro. The Board 
has in another proceeding recognized that the Islip airport serves Suffolk 
County and eastern Nassau County, and does not serve New York City. 
Allegheny Airlines, Segment 8 Renewal and Route Realignment Investi- 
gation, Order E-25847 (October 17, 1967). ! 


A Port Authority survey of Teterboro patrons demonstrated that 
neither Westchester, MacArthur, nor any of the general aviation fields i is a 
practical alternative to Teterboro. When asked their first choice for an 
alternate airport, 51.5% of those responding designated La Guardia and 
24.6% Newark. Westchester was the choice of only 1.5% and MacArthur 
of only 0.8%. These airports even ranked below “would not have made 
the trip,” which was the answer of 2.3%! (R. 1674). 


The Examiner’s finding is also contradicted by the views expressed by 
Pan Am and its consultants. The latter have said of other general aviation 
airports in the New York metropolitan area that “virtually all . . are 
inadequately causpped for handling large aircraft and large Le of air- 
craft movements.” (R. 1092). Pan Am itself considers Teterboro to 
present “about the sole solution” to the problem of developing general 
aviation facilities that could contribute to alleviation of congestion in the 
New York area. (R. 1690). Clearly, as general aviation is squeezed off 
the three air carrier airports serving New York City, it will of necessity 
turn to Teterboro as the dominant available facility serving the city. 
Given the narrow definition of relevant market area adopted by the courts 
in antitrust cases, see United States v. Grinnell Corp., 384 U.S. 563 (1966), 
and the universally recognized proposition that one need not control’ all of 
a market in order to have a monopoly, American Tobacco Co. v. United 
States, 328 U.S. 781 (1946); Sunkist Growers, Inc. v. Winckler & Smith 
Citrus Prod. Co., 284 F.2d 1 (9th Cir. 1960); United States v. Aluminum 


arate point on the certificate of Mohawk Airlines, that no other carrier has been per- 
mitted to serve Westchester Airport in implementation of authority to serve New York 
City (See Order E. 26711, p. 3, fn. 4 (April 25, 1968); Order 68-10-115 (October 
1968)) and that the Board is currently in the midst of the Service to White Plains 
Case, Docket 19201, which is specifically designed to consider new service to five mid- 
western cities from Westchester Airport. Order E-25913 (November 2, 1967). 
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Co. of America, 148 F.2d 416, 424 (2d Cir. 1945); United States v. East- 
man Kodak Co., 226 Fed. 62, 79 (2d Cir. 1915), the requisite ingredients 
for a finding of monopoly are present in Pan Am’s dominance of Teterboro. 
The finding that the agreement creates no monopoly therefore can 
not stand. 


B. The Board Erred in Finding That Pan Am’s Monopoly at 
Teterboro Would Not Enable It To Restrain Competition 
in the Sale of High Performance Executive Aircraft. 


Pan Am is the exclusive United States distributor of the Fan Jet 
Falcon aircraft, a high-performance aircraft marketed in competition with 
a limited number of other models. The record shows that Pan Am will 
make Teterboro the headquarters for its Falcon activities if the agreement 
is approved. (R. 439, 1593-94, 2997). 


The creation of a monopoly for Pan Am at Teterboro will restrain 
competition in the sale of high performance executive jet aircraft in the 
New York area. Because of this, the agreement falls within the condem- 
nation of the first proviso of Section 408(b) and should have been disap- 
proved. High performance executive aircraft represent a significant line of 
commerce. They have greater seating capacity and higher speeds than 
small single-engine piston aircraft and thus require more services. They 
also have more expensive and elaborate equipment and consume more 
fuel. (R. 1413). To the customer, their vastly superior operating charac- 
teristics and substantially higher price separate them from smaller piston 
models. Both the Examiner and the Board, in dealing with this subject, 
did not question the reasonableness of identifying high-performance execu- 
tive jet aircraft as a separate line of commerce. (R. 2872, 2987). Similarly, 
New York City, which enjoys the greatest concentration of business, pro- 
fessional, and financial activity in the entire world, represents a reasonable 
market area for purposes of this analysis. (R. 1419). Again, neither the 
Board nor the Examiner seriously questioned this proposition. 


There are many ways in which Pan Am, through its domination of 
Teterboro, can restrain competition in the sale of high-performance 
executive aircraft. For example, it has the power to reserve the best avail- 
able piece of land at the airport for the sale and servicing of the Falcon 
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aircraft. It can also, as a practical matter, choose the spot-if any— —that 
will be assigned to a company wishing to compete with Pan Am in. this 
business through a Teterboro facility. In fact, through utilization of the 
techniques described in the testimony of Butler Aviation’s president 
(R. 1406), Pan Am could well succeed in ultimately excluding from 
Teterboro all competitors in this particular line of commerce. 


The anti-competitive consequences do not end with the question of 
the location of competing enterprises at Teterboro Airport. Once located, 
any competitor of Pan Am would find itself in the uncomfortable position 
of competing with its landlord, upon whom it is dependent for many serv- 
ices, for the right to improve its facilities, and ultimately for the renewal 
of its lease and operating rights. 


The Board’s opinion recognizes the possibility that Pan Am may 
become the exclusive distributor of high-performance executive aircraft 
at Teterboro, but finds that this would not “result in any substantial 
restraint of competition in the sale of such aircraft” because the location 
of the hangar base for demonstrator aircraft would not have any impact 
on the competitive sales of such aircraft. (R. 2988). 


This conclusion, based on unsubstantiated representations by Pan Am, 
is contrary to common sense. In the first place, more is at stake than 
merely the location of the hangar base for demonstrator aircraft. If a 
New York based company decides to purchase an executive jet aircraft 
and is considering the Falcon along with competitive models, Pan Am as 
monopolist at Teterboro will have substantial advantages. It can insure 
that there are Falcon maintenance facilities, operated either by it or by 
someone licensed to maintain Falcon aircraft, on a prime location at'the 
airport. Some if not all of its competitors may find themselves unable to 
offer comparable advantages.” With the limitations on operations at 
La Guardia, Kennedy and Newark, most customers located in Man- 
hattan will wish to base their aircraft at Teterboro, and the superiority of 


17 The President of Atlantic Aviation, which is now in business at Teterboro and 
which is a distributor of competitive executive jet aircraft, testified that the rentals 
proposed by Pan Am would be too high to permit profitable operations by his com- 
pany. (R. 2551-52, 2872). High rentals charged by Pan Am to itself would not, of 
course, impair its competitive posture. 
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Falcon maintenance facilities would be a substantial competitive advantage. 
It is nowhere considered by the Board. 


This is not a mere fantasy. No less a source than the Vice President 
of Pan Am’s Business Jets Division commented as follows upon a proposal 
submitted by Atlantic Aviation to Pan Am in contemplation of the latter’s 
take-over of Teterboro: 


“Atlantic apparently wants an exclusive agreement to provide 
services at Teterboro. Since Atlantic is DH 125 and Gulf- 
stream distributor it is easy to visualize where a Falcon 
owner would be on a priority list for service.” 


Accordingly, it was recommended that Pan Am “retain present plans to 
appoint two maintenance/service operators at Teterboro, one of which will 
be capable of performing major Falcon services.” (R. 1583). 


Moreover, the ability to base demonstrator aircraft at Teterboro, 
which the Board so minimizes, can be an important sales advantage. With 
the restrictions on Kennedy, La Guardia and Newark, the nearest available 
alternative airports will be Westchester or Islip. The inconvenience of 
basing demonstrator aircraft so far from a customer is evidenced by the 
fact that Pan Am itself brings its Falcons from White Plains, where they 
are currently based, to La Guardia on frequent occasions for the purpose 
of taking prospective customers on demonstration flights. (R. 2567)./8 


Finally, the Board’s analysis of this issue adverts to the fact that 
“The President of Atlantic Aviation, a fixed-base operator which is pres- 
ently engaged in the sale, inter alia, of competitive jet aircraft at Teterboro, 
expressed no concern with respect to Pan American’s operation at Teter- 
boro...” (R. 2988). It was improper for the Board to draw this infer- 
ence, because the Examiner prevented interrogation of this witness 
designed to bring out his reaction to the possibility of a Pan Am monopoly 
at Teterboro. (R. 2548-58)./? 


18 45 for the availability of airports elsewhere in the United States, this is hardly 
equivalent to a New York City airport in selling to the New York City market. 

19 tt must also be borne in mind that Atlantic holds eight leases at Teterboro, 
most of which Pan Am will have power to cancel on 30 days’ notice, with or without 
cause. (R. 2433). 
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It is conceivable that the anti-competitive practices envisioned herein 
would not actually be instituted by Pan Am during its thirty year manage- 
ment of Teterboro. But the underlying antitrust theory does not require 
proof of the existence of predatory practices, which could not be proved 
in advance of a merger and might be difficult to prove even while they are 
occurring, because they are done surreptitiously. Disapproval of an agree- 
ment that creates the ability to engage in anti-competitive prec is nec- 
essary in order to thwart “such practices in their incipiency.” F. re v, 
Procter & Gamble, 386 U.S. 568, 577 (1967). 


C. The Board Erred in Finding That Pan Am’s Monopoly of | 


Teterboro Would Not Result In Restraining Competition In 

The Transportation Of Passengers Connecting To Air Car- 

rier Flights 

Pan Am would also have the opportunity to restrain competition in 

air transportation by controlling the flow of general aviation passengers at 
Teterboro connecting to the airlines. Pan Am’s approach toward such 
traffic is shown by its past relationship with New York Airways. In the 
New York Airways Certificate Renewal Case, TWA requested the imposi- 
tion of a restriction to prevent Pan Am from using its monopoly over the 
heliport on the roof of the Pan Am Building to gain an unfair share of New 
York Airways’ traffic for itself. Pan Am answered to the effect that it 
had built the heliport at great expense, and that, if another airline would 
like to make similar arrangements, it would be free to build its own 
facility. (R. 1464). 


The Board concluded that it ““does not consider that Pan American is 
entitled to exercise its proprietary rights to secure a monopoly over use of 
the heliport and does not intend to permit this result,” and therefore 
imposed restrictions designed to prevent Pan Am from preferring its own 
traffic. (R. 1465). Despite this action, the only operations ever con- 
ducted by New York Airways between the roof of the Pan Am Building 
and an air carrier airport have been those supported by Pan Am to Pan 
Am’s terminal at Kennedy Airport. The only operations conducted by 
New York Airways between the Teterboro Airport and the Kennedy Air- 
port were also those supported by Pan Am to Pan Am’s terminal at Ken- 
nedy. (R. 1466). It is also significant that Pan Am owns 28.47% of the 
outstanding stock in New York Airways. (R. 1467). 
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In addition to operations by New York Airways off the roof of the 
Pan Am Building, Pan Am has announced plans to obtain control of other 
New York airports, a Stolport on West 59th Street and an East 60th 
Street Heliport. (R. 456-59). The Teterboro agreement thus fits into a 
pattern of efforts by Pan Am to acquire control of subsidiary airports in 
the New York area-a development which would place Pan Am in a posi- 
tion to direct the flow of passengers using helicopter, STOL, and air taxi 
flights from these subsidiary airports to the air carrier airports for airline 
connections. The record reveals that there is already substantial volume of 
general aviation traffic connecting to the airlines in the New York area. 
(R. 1518-22). Even more important, this volume of traffic is certain to 
increase rapidly in the near future because of rapid expansion of air taxi 
service and of the executive aircraft market, and because of the diver- 
sion of general aviation activity away from Kennedy, La Guardia and New- 
ark Airports. It is'not hard to imagine which air carrier Pan Am would 
encourage this traffic to use. 


With the unfettered control of Teterboro that would be conferred 
upon Pan Am by its agreement with the Port Authority, it could use the 


techniques already described to exclude air taxi or helicopter services 
designed to provide connections to the flights of other airlines, while 
encouraging such services between Teterboro and the Pan American 

terminal at Kennedy or the Pan American gate at Newark. While such 
services would theoretically be available to all connecting passengers, only 
Pan Am’s passengers would be able to check in at Teterboro and check 
their baggage through to their ultimate destination, and only Pan Am’s 
passengers would be spared the inconvenience of going from the Pan Am 
terminal at Kennedy to the facility of some other carrier. 


The Board found no potential restraint of competition in this area. 
It relied for this conclusion on the provisions in the agreement against dis- 
criminatory operation of Teterboro (to be discussed in part Il(D), infra) 
and on the fact that only a limited proportion of Teterboro’s traffic 
presumably connects with Pan Am’s overseas and foreign scheduled 
services. The Board concluded that “an attempt to provide a serv- 
ice limited to accommodating this traffic would not be economically 


45 


feasible; and that Pan American would have no incentive to violate the 
anti-discrimination provisions of the Agreement by doing so.” (R. 1989). 


The Board’s analysis of this problem is completely unrealistic. 
Naturally the services for general aviation-airline connecting passengers 
would not be limited to passengers connecting with Pan Am’s scheduled 
services. No one ever suggested that they would. However, for passengers 
traveling to a point served by Pan Am, the advantage of using Pan Am 
rather than TWA or one of Pan Am’s other competitors would be great. 
And, from Pan Am’s standpoint, the number of passengers that it would 
have to divert from other carriers in order to make it worthwhile to 
underwrite services to its terminal and exclude connecting services to other 
carriers’ terminals would be few, because of the large revenue generated by 
the average Pan Am passenger. 


The Board should have recognized the error of its analysis, since it 
has approved agreements under which Pan Am has paid New York Airways 
millions of dollars in subsidy to attract this very type of traffic to Pan Am. 


As indicated above, the Board found it necessary in that instance to 
20 


impose conditions to prevent discrimination by Pan Am. (R. 1465) 


D. The Board’s Conclusion that the Anti-discrimination Provi- | 
sions of the Agreement and Its Own Retention of Jurisdic- | 


tion Negate the Anticompetitive Effects of the Agreement | 
Is Unreasonable and Unsupported by Substantial Evidence. 


As noted above, the Board’s analysis of the contentions that Pan Am’s 
control of Teterboro would lead to practices in restraint of competition 
was unusually skimpy and unresponsive to the arguments advanced by 
Petitioners. The principal reason for this apparently was the Board’s con- 
clusion that the alleged anticompetitive effects of the agreement would 
“be effectively precluded by the provisions of the agreement providing for 


subsequent to the filing of the record in this proceeding with the Court, 
certain events have occurred and have come to the attention of Petitioners which, in 
Petitioners’ view, demonstrate the incorrectness of the Board’s findings and conclusions 
with respect to this issue. On February 27, 1969, Petitioners filed with the Board a 
Motion to Reopen the Record for the purpose of receiving this additional evidence. 
That Motion was opposed by Pan Am, and the Board has not acted on it at the time 
of this writing. ; 
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fair, equal and not unjustly discriminatory operation of the airport.” (R. 
2978). This is a refrain that recurs often in the Board’s opinion. (R. 
2982-83, 2985, 2988-89, 2993). 


Again, however, the opinion gives no evidence that the Board consid- 
ered Petitioners’ contentions that the anti-discrimination provisions of the 
agreement, while perhaps suitable for paving the road to perdition, afford 
no realistic and meaningful assurance that Pan Am will not engage in pred- 
atory and anticompetitive practices. On the contrary, the evidence plainly 
shows that the right of the public to fair and even-handed administration 
of the airport would, be 2 phantom right without any practical remedy. 


In Part I(B), supra, it has been demonstrated that Pan Am has exten- 
sive power to control general aviation activities at Teterboro Airport, which 
arises out of its power to control rates, leases, operating franchises, and 
tules and regulations. The combined effect of these powers is to give Pan 
Am the ability to control entry into general aviation activities at the air- 
port; to limit, regulate, and control those activities; and even to squeeze 
out existing operators who displease Pan Am. 


Certainly reliance can not be placed on Pan Am’s bland assurances 
that it will operate the airport in a non-discriminatory manner. If this type 
of assurance were to: be accepted as adequate, there would be no justifica- 
tion for the antitrust laws. The public would simply rely on the assertions 
of a monopolist that it would not act in an unfair or predatory manner. 


Neither the policies of our antitrust statutes nor the court decisions 
implementing them take such a naive approach. Recognition is accorded 
to the simple fact of life that if the opportunities for predatory practices 
exist they will inevitably be pursued, because of the pressures on manage- 
ment of private enterprise to maximize profits. 


In F.T.C. v. Procter & Gamble, 386 U.S. 568 (1967), the Court of 
Appeals had concluded that the Commission’s finding of illegality had been 
based on “treacherous conjecture,” “mere possibility” and “‘suspicion,” 
and that “there was no evidence that Procter & Gamble at any time in the 
past engaged in predatory practices or that it intended to do so in the 
future.” This is strikingly similar to the Board’s language rejecting Peti- 
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tioners’ contentions in this case.2” (R. 2978). The Supreme Court reiected 
this approach in no uncertain terms: 


“Section 7 of the Clayton Act was intended to arrest the 
anticompetitive effects of market power in their incipiency. | 
The core question is whether a merger may substantially | 
lessen competition, and necessarily requires a prediction of — 
the merger’s impact on competition, present and future. See - 
Brown Shoe Co. v. United States, 370 U.S. 294, 82 S.Ct. | 
1502, 8 L.Ed.2d 510; United States v. Philadelphia National | 
Bank, 374 U.S. 321, 83 S.Ct. 1715, 10 L-Ed.2d 915. The 
section can deal only with probabilities, not with certainties. 
Brown Shoe Co. v. United States, supra, 370 U.S. at 323, 82 — 
S.Ct. at 1522: United States v. Penn-Olin Chemical Co., 378 | 
U.S. 158, 84 S.Ct. 1710, 12 L-Ed.2d 775. And there is | 
certainly no requirement that the anticompetitive power . 
manifest itself in anticompetitive action before § 7 can be © 
called into play. If the enforcement of § 7 turned on the | 
existence of actual anticompetitive practices, the congres- 
sional policy of thwarting such practices in their incipiency 
would be frustrated.” Jd. at 577. 


The principal instrumentality for enforcing Pan Am’s promises of fair 
dealing is to be the Port Authority, which, over the life of the agreement, 
stands to receive millions of dollars in payments from Pan Am for permit- 
ting it to operate Teterboro Airport. Petitioners do not wish to impugn 
the honesty or the good intentions of the Port Authority. However, inten- 
tions aside, the Board had before it no substantial evidence that the Port 
Authority would be able effectively to enforce Pan Am’s obligation of 
good behavior. Thus, there is no evidence of the existence of any proce- 
dures whereby the Port Authority might investigate charges of improper 
practices brought against Pan Am. Nor does the agreement confer upon 
the Port Authority the power to order Pan Am to rectify any specific 


200 4+ the same time that the Board was casually dismissing Petitioners’ fears of 
anticompetitive practices by Pan Am as “speculative, conjectural and unrealistic,” it 
was declining review of the Examiner’s determination that the agreement for operation 
of Republic Airport by Pan Am should be disapproved because, inter alia, any benefits 
of the agreement would be outweighed by “the anticompetitive aspects of adding 
another increment towards Pan American's control of airports in the New Yorki area.’ 
(R. 2878-79). Certainly, however, the “anticompetitive aspects” of Pan Am’s control 
of Teterboro are immeasurably greater than they would be at Republic, which is an 
inferior and less important facility. 
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instances of misconduct. Moreover, the only remedy provided by the con- 
tract is termination of the agreement (R. 602), a right that the Port 
Authority will surely be extremely reluctant to exercise. 


The record reflects the Port Authority’s narrow view of its powers or 
obligations to control Pan Am’s actions at Teterboro. When counsel for 
one of the intervenors before the Board attempted to cross-examine 
the Port Authority’s witness about the rates Pan Am proposes to charge 
(R. 2240), counsel for the Port Authority objected, stating that “If 
Mr. Yodice feels it is discriminatory I suggest that is a matter to be 
discussed with Pan Am.” Port Authority counsel argued that the question 
of the discriminatory nature of rates was not relevant to the question of 
whether or not “this would be an airport open to the public”. (R. 2242) 
Moreover, the Port Authority has established no standard for approving or 
disapproving leases and operating agreements negotiated by Pan Am and 
has no proposal to establish any. (R. 2260-61).7/ Thus the Port Author- 
ity cannot be counted on to curb Pan Am’s actions, if indeed it has any 
practical power to do so. 


The Board also relied on the F.A.A. and on its own retention of 
jurisdiction to curb any anticompetitive actions that Pan Am may under- 
take. (R. 2985). However, these remedies suffer from the same funda- 
mental failings. The complex nature of the bargaining process by which 
the right to establish a business at the airport is acquired, expanded, or 
renewed, the manner in which the airport’s rules and regulations are 
enforced, and the myriad daily incidents of the landlord-tenant relationship 
at an airport all give Pan Am broad scope for disguising unfair or predatory 
practices and make it extremely difficult to establish a claim of discrimina- 
tory or unjust conduct. Moreover, any general aviation tenant or user of 
Teterboro who feels that he has been unjustly treated by Pan Am is going to 
be extremely reluctant to bring a complaint before the Port Authority, the 
FAA, or the Board. He will recognize that, no matter how valid his com- 
plaint, it is human nature for the persons complained against to become 
upset with the implication that they are being unfair. If the victim of Pan 
Am’s discriminatory practices is a tenant at Teterboro, he will be extremely 
reluctant to incur Pan Am’s ill will by raising such charges, since he knows 
that he must continue to live on the airport and that Pan Am’s control 


21 Questioning on this important point was cut off by the Examiner. 
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over rates, leases, operating rights, rules and regulations gives it the power 
to make life extremely uncomfortable and even untenable for him, It 
would be grossly unfair to place general aviation users in such a precarious 
position. 


It must also be recognized that the vindication of legal rights is an 
extremely costly proposition, and even a winning legal action can be an 
expensive and hollow victory. General aviation is not interested in the 
right to bring legal actions. All that it wants is a fair and impartial land- 
lord that does not have interests vitally in conflict with its own interests. 
Certainly this is not too much to ask at an airport in which over $10 
million of public funds are invested. 


The Board’s failure to undertake any critical evaluation of the utility 
of the anti-discrimination provisions in the agreement and of its own reten- 
tion of jurisdiction renders its decision inadequate. If the Board wished to 
rely on the existence of remedies that would prevent or cure anticompeti- 
tive practices by Pan Am, it had the duty to evaluate the challenge to the 
adequacy of the remedies and to make reasonable, factually supported 
findings on the issue. 5 U.S.C. 8 557(c). Its failure to do so requires that 
its decision be reversed and remanded for a more careful evaluation of! this 
issue. 

I 
THE BOARD ERRONEOUSLY RELIED ON ILLUSORY PUBLIC 
INTEREST BENEFITS IN APPROVING THE AGREEMENT 

The affirmative basis for the Board’s finding that the Teterboro agree- 
ment is in the public interest is that there is “a critical problem of congestion 
at the three major New York Metropolitan Airports serving scheduled 
airline operations,” and “that the development of Teterboro Airport would 
serve to attract general aviation away from these airports, and accordingly 
will contribute toward the relief of such congestion.” (R. 2978). The 
Board further found that Pan Am had submitted a detailed plan for the 
development of Teterboro, proposing an investment of between $20 and 
$25 million, and that, although Pan Am made no undertaking with respect 
to any specific improvements that it would make at Teterboro if the agree- 
ment is approved, it would in fact invest a substantial sum of money in Pass 
facility. (R. 2979-80). 


There is no reliable evidence in the record to support this conclusion, since Pan 
Am refused to commit itself to any particular program of development (R. 2875), and 
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However, in balancing this benefit against the potential detriments of 
the agreement, the Board overlooked uncontroverted evidence of record 
showing that comparable improvements of Teterboro would be made by 
the Port Authority if the agreement were disapproved. Jn fact, approval 
of the agreement entails no public benefits in terms of relief of congestion 
or development of adequate airport facilities in the New York area over 
and above those that would come about were the agreement disapproved. 


The Board’s opinion never discusses the consequences of disapproval. 
The evidence, however, makes it clear that nothing would be lost by disap- 
proval save the aggrandizement of Pan Am’s power over subsidiary airports 
and general aviation activity in the New York area. Mr. John R. Wiley, 
Director of Aviation for the Port Authority, testified as follows: 


“Q Has the Port Authority made a plan as to how they will 
improve and operate the airport other than the runway- 
taxiway improvement should the agreement be disapproved? 


“A If the agreement should be disapproved, we do not have 
any specific plans that we could pull off the shelf at this 
moment as! to how the airport would be improved and 
developed, but we would immediately get busy to produce 
such plans and make such plans in order to keep the airport 
open for the purposes stated. 


“Q. Would a proposed development such as the TAMS pro- 
posal be something like what the Port Authority might do? 


“A It could be similar to that. Each consultant has his own 
pride of authorship or each firm has its own pride of author- 
ship, so it might be different. 


“Q If the agreement is disapproved, the Port Authority would 
then seriously consider extensive development. 


“A Oh, yes. Absolutely. 


“Q Does the Port Authority have sufficient resources to 
achieve such a development should it become necessary? 


“A Yes, lam sure we do...” (R. 2251). 
* * * 
“Q On page 6 you say if the agreement is disapproved the 
Port Authority will continue to operate Teterboro Airport. 


the Examiner’s rulings prevented exploration of whether or not the proposal prepared 
by Pan Am’s consultants would be economically feasible. (R. 2552, 2570-73, 2575-81). 
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Can we assume that the Port would do the best job it could 
within its ability? 

“A Yes. 

“Q And back on page 3 you say at the bottom of the page, 


‘The sooner Teterboro is utilized to its maximum extent by 
general aviation aircraft, the better.’ 

“I assume that statement applies whether Pan American 
makes improvements or whether the Port Authority makes 
improvements. 


“A I would say that’s true, yes.” (R. 2265) 


The Port Authority, which operates four major airports, has the finan- 
cial ability, as well as the experienced, capable, and efficient personnel 
necessary to conduct an outstanding airport operation.7 (R. 1786, 
2256-57). Moreover, there is no evidence to suggest that disapproval of the 
agreement would result in any material delay in completion of improve- 
ments at Teterboro. On the contrary, Mr. Wiley testified that it would 
require two to three years for the Port Authority to complete substantial 
improvements to the terminal operations (R. 2253), whereas the report 
prepared by Pan Am’s consultants indicates that it would take that long or 
longer for Pan Am to complete its developments. (R. 1120-22). 


The real mystery in this case is why the Port Authority, having the 
responsibility and the resources to insure sound development of Teterboro 
Airport, decided to let Pan Am do it. The record contains no satisfactory 
explanation. In fact, the only reason advanced by the Port Authority for 
its decision is a belief that Pan Am “‘is qualified to promote and ‘fully 
develop Teterboro Airport over the shortest interval of time.” (R. 1853, 
2252). In view of the fact that negotiations between the Port Authority 
and Pan Am commenced in September 1964, nearly five years ago, and of 
the Port Authority’s estimate that it would require only two or three years 
for it to complete improvements at Teterboro comparable to those pro- 
posed by Pan Am, this explanation rings somewhat hollow. The decision 
to turn Teterboro Airport over to Pan Am has, if anything, actually delayed 7 
the improvement of that facility. 


There are also other capable organizations available to do the job, although the 
Examiner prevented a full exploration of this question. (R. 2600-05). 


$2 


In a case such as the present one, involving potential conflicts of 
interest between two segments of the aviation community and potential 
anticompetitive practices, the Board’s affirmative justification for approv- 
ing the agreement must be carefully evaluated. As the Board itself has 
stated, in passing upon an agreement that “has among its significant aspects 
elements which are plainly repugnant to antitrust principles, approval should 
not be granted unless there is a clear showing that the agreement is required 
by a serious transportation need, or in order to secure important public 
benefits.” Local Cartage Agreement, 15 C.A.B. 850, 853 (1952) (emphasis 
supplied). 


A similar issue was raised in ABC Air Freight Co., Inc. v. C.A.B., 391 
F.2d 295 (2d Cir.: 1967). That case involved the air freight forwarding 
business. The Court held that “the Board must make adequately supported 
findings either that the suspected conflict of interest does not exist or that 
important public advantages justify disregarding it.” Id. at 303 (emphasis 
supplied). In this case, the Board’s balancing of public interest factors was 
illusory, since no important public advantages stemmed from the agreement 
over and above those that would as surely come into being if the Board 
disapproved the agreement. 


The correct approach to the process of balancing potential anti- 
competitive effects with public interest benefits was enunciated by the 
Supreme Court in United States v. Third Nat'l Bank in Nashville, 390 U.S. 
171, 88 S.Ct. 882 (1968). That case arose under the Bank Merger Act, 
which permits a bank merger that violates the Clayton Act to be approved 
where the anticompetitive effects of the merger are outweighed by public 
interest benefits. In the particular case before the Court, there was no ques- 
tion that the merger would have benefitted the community by allowing a 
progressive and efficiently managed bank to take over the assets and busi- 
ness of a bank that had suffered serious managerial problems and “‘secure 
the better use of its assets in the public interest.” Jd. at 188-89, 88 S.Ct. 
at 893. 


However, the Court found that analysis insufficient, since it did not 
consider the other ‘possible ways of satisfying the requirements of conven- 
ience and need without resort to merger. The Court held that before the 
merger, with its anticompetitive effects, could be approved, it must meet 
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the test of showing “that the gain expected from the merger can not rea- 
sonably be expected through other means.” Jd. at 190, 88 S.Ct. at 893. 
Moreover, the burden of making the required public interest showing in 
accordance with the test established by the Supreme Court rests upon the 
proponents of the anticompetitive arrangement. Id. at 192, 88 S.Ct. at 
894; United States v. Provident Nat'l Bank, 1968 Trade Cas., Par. 72,366 
(D.C.E.D. Pa. 1968). 


The parallels between the Nashville Bank case and the instant proceed- 
ing were argued to the Board. However, the Board’s opinion ignored 
Petitioners’ arguments on this issue and made no findings as to whether 
the benefits inherent in approval of the agreement could reasonably be 
anticipated by other means. Had the Board recognized the applicability of 
the Supreme Court’s test to the present situation, it could not have 
approved the agreement, since the applicants had not met their burden of 
proof on this issue. On the contrary, the evidence indicates that! the 
benefits envisioned by the Board would be realized whether or not the 
agreement was approved. 


The Initial Decision did make a brief allusion to the Nashville Bank 


doctrine, brushing aside the Supreme Court’s clear holding by the claim 
that it “rests upon the distinctive wording of the Bank Merger Act.” (R. 
2873).74 However, the Bank Merger Act contains no specific words requir- 


The “distinctive wording” which allegedly permits the Board to ignore the 
Court’s holding is as follows: 


“(5) The responsible agency shall not approve— 
(A) =s 

(B) any other proposed merger transaction whose effect in 
any section of the country may be substantially to lessen 
competition, or to tend to create a monopoly, or which in 
any other manner would be in restraint of trade, unless 
it finds that the anticompetitive effects of the proposed 
transaction are clearly outweighed in the public interest 
by the probable effect of the transaction in meeting the 
convenience and needs of the community to be served. 
In every case, the responsible agency shall take into 
consideration the financial and managerial resources and 
future prospects of the existing and proposed institutions, 
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ing that “a showing be made that the gain expected from the merger can 
not reasonably be expected through other means.” Instead, that interpre- 
tation flows naturally from a recognition by the Supreme Court that the 
principles of antitrust statutes are a fundamental part of the economic pol- 
icy of the United States and that they should not be overriden unless there 
is a clear and unmistakable need to do so. It is simple common sense 
that, if the anticipated gains can be achieved through other means, there is 
no reason to subject the public to an agreement which violates the policy 
of the antitrust laws or which contains other features that may be contrary 
to the public interest. 


This sound reasoning applies not only to bank mergers, but to the 
present arrangement as well. In administering Section 408 of the Federal 
Aviation Act, the Board has the same power as the banking authorities to 
approve agreements with anticompetitive implications or other aspects 
antithetical to the public interest if there are sufficient offsetting public 
interest benefits to be realized. If potential anticompetitive effects 
exist, the Nashville Bank principle requires that the public not be subjected 
to these effects except upon a showing that the agreement in question pro- 
vides the only reasonable means of achieving important public benefits. 


Finally, the Board failed to recognize that not only would approval 
of the agreement, with its attendant anticompetitive consequences, be 
unnecessary to achieve the goal of developing Teterboro and relieving New 
York air traffic congestion, but it might actually impede long term realiza- 
tion of that objective. By encouraging Pan Am to invest substantial sums 
in Teterboro, the agreement vests that economically and politically influ- 
ential corporate giant with an interest in the profitability of Teterboro. 
Teterboro’s profitability, however, is dependent not only on the extent 


and the convenience and needs of the community to be 
served.” 80 Stat. 7, 12 U.S.C. § 1828(c). 


There is nothing in the foregoing language that is peculiar to bank merger situations. 
On the contrary, the language is clearly just a way of saying that the “public interest” 
should be considered in bank merger situations. 


2 Except agreements that create a monopoly and thereby restrain competition, 
which must, under the first proviso to Section 408(b), be disapproved. 
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to which general aviation is forced off the air carrier airports, but also’ on 
the quality of competing general aviation facilities in the New York area. 
As an air carrier, Pan Am might concur with the objective of developing 
additional reliever airports in the New York area to serve general aviation. 
As operator of Teterboro Airport, with profits on a substantial investment 
dependent upon the volume of business at that airport, Pan Am would be 
given an incentive to impede development of competing first class general 
aviation facilities. 


This illustrates one of the critical differences between having a major 
facility such as Teterboro operated by a public body like the Port Author- 
ity or by a private, profit-oriented corporation such as Pan Am. To the 
former, public service would be the primary consideration and the potential 
diversion of revenue from one facility to another would be of relatively 
minor concern. To the latter, however, the development of competing 
facilities would necessarily be viewed as a threat to the revenues and 
profits that are the primary motivation in the undertaking to improve and 
manage Teterboro Airport. 


IV. 


THE BOARD ERRED IN REFUSING TO PERMIT PETITIONERS TO 
PRESENT FULL WRITTEN BRIEFS AND/OR ORAL ARGUMENT 
ON THE COMPLEX ISSUES OF THIS PROCEEDING 


Under the Board’s regulations, cases such as the present one are to be 
initially determined by a hearing examiner, and are subject to review by) the 
Board as a matter of discretion rather than of right. (14 CER. 
§ 302.27(c)). In this case, the Board granted discretionary review, presum- 
ably in recognition of the importance of the issues raised. Furthermore, it 
was sufficiently dissatisfied with the Initial Decision to write a 22-page 
opinion of its own. However, the Board’s review and affirmance of the 
Initial Decision was “without further proceedings.” In other words, the 
parties were not given the opportunity to file written briefs to the Board 
and were not permitted to present oral argument. The Board acted on the 
basis of its review of the record and the submission of petitions for discre- 
tionary review. 
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By so proceeding, the Board violated the requirements of the Federal 
Aviation Act, extended its own regulations far beyond their purpose as 
originally described, and abused its discretion by failing to afford Peti- 
tioners a full opportunity to argue the complex and novel questions 
presented. 


A. The Board Was Required by Section 1004(a) of the Federal 
Aviation Act to Afford Petitioners a Fuller Opportunity to 
Present Their Position 


Section 1004(a) of the Federal Aviation Act, 49 U.S.C. $ 1484(a), 
requires that “in all cases heard by an examiner or a single member the 
Board shall hear or receive argument on request of either party.”” (Empha- 
sis supplied). 


While not necessarily dictating the form in which such argument 
should be presented, whether oral or written, the statute is unequivocal in 
its requirement that some form of argument be permitted. In this case, 
petitioners were deprived of this statutory right, since they were permitted 
to file for the Board’s consideration nothing more than a petition for dis- 
cretionary review. 


A petition for discretionary review is not the same thing as a written 
brief presenting full argument on the merits. Instead, like a petition for 
writ of certiorari addressed to the Supreme Court, the function of the 
petition for discretionary review, in major part, is to emphasize that the 
case involves “‘a substantial and important question of law, policy or dis- 
cretion,” 14 C.F.R. § 302.28(a)(2)(iii), or that ‘‘a necessary legal conclu- 
sion is without governing precedent or is a departure from or contrary to 
law, Board rules, or precedent.” 14 C.F.R. § 302.28 (a)(2)(ii). Most impor- 
tant of all, a petition for discretionary review is limited to 20 pages, 
including appendices and other pages physically attached to the petition. 
14 C.F.R. § 302.28(a)(4). In contrast, 50 pages are ordinarily permitted 
for a brief to the Board. 14 C.F.R. § 302.31(c)(3). 


When the statute speaks of the Board’s obligation to hear or receive 
argument, the word “argument” must refer to a full presentation of the 
contentions of the parties addressed directly to the issues of the proceed- 
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ing, and not to a document primarily designed to secure Board review of 
an Initial Decision.” 


B. Even if not Required by Statute, the Board’s Refusal to 
Permit Submission of Briefs and/or Oral Argument under 
the Circumstances of this Case Was an Abuse of Discretion 


In this case, the Board reviewed the Examiner’s decision and produced 
an entirely new opinion, 22 pages in length, reaching the same result as 
the Examiner but setting forth new findings and conclusions, based to 
some extent on different reasoning from that of the Examiner. The Board 
thus decided the case itself on the merits without affording the parties 
opportunity to present full argument on the merits. The importance of 
the proceeding and the novelty and complexity of the issues raised made 
it fundamentally unfair to the Petitioners to deprive them of their right to 
make a reasonably full presentation—orally, in writing, or DOI ito 
the issuance of the Board’s lengthy opinion deciding the case. 


The importance of this case can hardly be denied. The principle on 
which the Board has based its decision could lead to air carrier control of 
general aviation facilities in every major city in the United States. It could 
ultimately alter the basic structure of the American general aviation com- 
munity. The Board should not embark on such a course with less than 
the fullest measure of opportunity for presentation of views by interested 
parties. 


Moreover, the need for full dress review is heightened in this situation 


by the fact that the issues presented are not the sort that the Board is 
| 


The only case interpretating this statutory language is Sisto v. C.A.B., 179 F.2d 
47, 86 U.S.App. D.C. 31 (1949). That decision has little bearing on the issue pre- 
sented in this case, since oral argument was presented, and the issue in Sisto was the 
absence of a quorum at the time of oral argument. The Court held that a Board 
member absent from the argument could nevertheless vote on the decision because, by 
reading the argument, he would have satisfied the requirement to “receive” it. 179 
F.2d at 54. While the case might thus be considered to stand for the proposition that 
the Board’s statutory obligation does not invariably extend to providing an opportu- 
nity for oral argument, it certainly does not hold that the Board may dispense with 
both oral and written arguments, as it has sought to do in this case. 
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accustomed to deal with and are not in an area where the Board has 
developed a substantial degree of expertise through repeated exposure. Cf. 
Transcontinental Bus System, Inc. v. C.A.B., 383 F.2d 466, 484 (Sth Cir. 
1967), cert. denied, 390 U.S. 920 (1968). Throughout the 30 years of the 
Board’s history, the airline industry has maintained batteries of highly paid 
lawyers and public relations experts to familiarize the Board with the air- 
lines’ problems. These airline personnel can and do discuss with the Board 
general airline problems, such as airport congestion, and thus develop a 
basic attitude favorable to the airlines’ position. 


In marked contrast, the Board has no regulatory powers over general 
aviation and has virtually no knowledge of its problems. The only occa- 
sion for general aviation to discuss the congestion problem would be in a 
case like this, but in such an instance informal discussions are “off limits” 
because of the adversary nature of the proceeding. Thus, in this proceed- 
ing the general aviation industry was faced with the difficult problem of 
having to counteract years of intensive “educational” activities of the air- 
lines with nothing more than a brief and thirty minutes of oral argument. 
But even that minimal opportunity was denied! Certainly thirty minutes 
of the Board’s time was not too much to ask in view of the countless 
hours the Board has spent listening to the airlines’ problems. 


The impropriety of the Board’s utilization of summary review 
procedures in the:circumstances of this case is confirmed by the language 
of the Board itself at the time it adopted the procedural rule permitting 
such summary review. The procedure in question, which is “author- 
ized” by Rule 28(d)(1) of the Board’s Rules of Practice, 14 C.F.R. 
§ 302.28(d)(1), was adopted by the Board in March 1963. At the time 
the procedure was proposed by the Board a number of comments were 
submitted questioning the wisdom of abbreviated procedures in cases suffi- 
ciently important: to warrant Board review. In rejecting these comments 
and adopting the rule as proposed, the Board stated: 


“But the comments questioned the change in § 302.28(d) 
which makes briefs and oral argument in cases where the 
Board decides to review a matter dependent on need there- 
for. These comments, in substance, reflected the opinions 
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that . . . any matter sufficiently important for Board review 
was ipso facto demanding of further briefing and argument; 
a procedure such as contemplated might violate section 
1004(a) of the Federal Aviation Act... . 


“The basic purpose of the rule change is to enable the Board 
to dispense with briefs and oral argument where it is appar- 
ent that such additional procedures would serve no useful 
purpose and would merely burden the parties and the 
Board. The Board would not employ the abbreviated pro- 
cedure in such manner as to deprive a party of the right 
to be heard on any pertinent issue which could reasonably 
be considered as subject to controversion.” (Emphasis sup- 
plied.) (C.A.B. Reg. No. PR-78, 28 Fed. Reg. 2818, March 
20, 1963). 


It is inconceivable that the Board could consider that the pertinent 
issues in this case could not “reasonably be considered as subject ‘to 
controversion.” On the contrary, by the Board’s own criteria, this is not 
an appropriate case for use of the abbreviated procedures, and the Board 
should have afforded the parties to this proceeding the opportunity to sub- 
mit full written briefs and to present oral argument on the complex and 


important issues involved. 


The reasons advanced by the Board for rejecting the requests of 
Butler Aviation and NATA to be heard through submission of briefs and 
oral argument are insufficient to justify its action. First, the Board asser- 
ted that further proceedings were not necessary because lengthy briefs to 
the Examiner were submitted and because Butler Aviation, at least, used 
its full 20 pages in petitioning for discretionary review. (R. 2892-291 1)27 
However, the Board’s Rules of Practice specifically provide that “Petitions 
for discretionary reviews shall be self-contained” and prohibit incorpora- 
tion by reference of the brief to the Examiner or any other document. 14 
C.F.R. § 302.28(a)(4). The Board’s contention, if adopted by the Court of 


1 


27The fact that Butler Aviation went to the expense and trouble of filing a 
72 page brief to the Examiner and a 20 page petition for discretionary review reflects 
the importance of the case to it and the complexity of the issues involved, both of 
which are reasons for permitting rather than refusing opportunity for direct presenta- 
tion to the Board. 
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Appeals, would lead to the practice of refusing appellants the right to file 
briefs and oral argument in cases where they had already submitted briefs 
to the District Judge. We doubt that the Court of Appeals is likely to 
adopt such a procedure in the near future. 


The second reason advanced by the Board is that Petitioners could, in 
effect, have submitted a written brief in the form of a petition for recon- 
sideration of the Board’s order granting review and affirming without fur- 
ther procedures. (R. 3035-36). Petitioners are thus told that they must 
spend thousands of dollars preparing a full brief without any assurance 
that the Board would give full consideration to the case, which it had 
already decided prior to the time the petition would be filed. Neither NATA 
nor Butler Aviation is sufficiently well funded to endure an expense of this 
magnitude without any reasonable assurance that their arguments would be 
given full consideration by the Board. Moreover, there is a vital psycho- 
logical difference between a brief and a petition for reconsideration. Briefs 
and oral argument are presented before the agency makes up its mind; a 
petition for reconsideration is filed after the decision, so that the party has 
the difficult and usually insuperable burden of convincing the agency that 
it was wrong and should admit its error publicly. A petition for reconsid- 
eration is simply not the proper vehicle for the submission of an extensive 
brief on a complicated case. 


Finally, the Board concluded that “dispensing with further proceedings 
was and continues to be warranted by the exigencies of time.” (R. 3036). 
In view of the history of the Port Authority-Pan Am agreement, this is 
indeed a flimsy basis for denying Petitioners an opportunity to be heard 
by the Board. Discussions between the Port Authority and Pan Am 
looking toward an agreement for operation of Teterboro Airport were 
commenced in September 1964, exactly four years before the Board issued 
its opinion and order approving the agreement. Had the Port Authority 
not become entangled with Pan Am, it could have completed the proposed 
improvements at Teterboro nearly twice over in that span of time. (R. 
2253). Indeed, after three years of negotiations, more than three months 
passed from the time of Pan Am’s application to the Board in September 
1967 until the issuance of the Board’s order setting the case for hearing, 
and nearly a year passed from that time until the final order in the case. 
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Moreover, between the issuance of the Initial Decision on May 10 and the 
Board’s opinion on September 25 there was ample time to receive briefs 
and hear oral argument without delaying final disposition of the case. : 


Against this background, the admitted desirability of inaugurating 
improvements at Teterboro hardly justifies depriving those who see the 
agreement as a substantial threat to their interests and to the public inter- 
est of an opportunity to present their views in full to the Board. 


Finally, the Board’s reasons for refusing further proceedings in this 
case and for denying the NATA and Butler Aviation petitions for recon- 
sideration, to the extent they have any merit, apply only to the right to 
file written briefs. Neither the extent of the record available for review 
by the Board nor the opportunity to file a petition for reconsideration is 
in any way equivalent to the presentation of oral argument. 


Whether the right to present oral argument to an administrative 
agency is assured as a matter of due process depends on the circumstances 
of each case. F.C.C. v. WJR, The Goodwill Station, 337 U.S. 265, 2s 
69 S. Ct. 1097, 1104 (1949). However, many eminent jurists have SEES 
nized the great importance of oral argument: 


1. The present Mr. Justice Harlan told an audience that “. . . oral 
argument on an appeal is perhaps the most effective weapon you eve got 
if you will give it the time and attention it deserves.’ 7°28 


2. According to the late Mr. Justice Jackson, “I think the Justices 
would answer unanimously that now, as traditionally, they rely heavily on 
oral presentations.’”2? 


3. Judge Miller of the United States Court of Appeals for the District 
of Columbia Circuit has written that “The longer I sit on the bench the 
more convinced I become that a lawyer should never submit a case with- 


out oral argument.’? 
2yarlan, What Part Does The Oral Argument Play In The Conduct Of ‘An 
* Appeal?, 41 Corn. L.Q. 6, 11 (1955). 


Jackson, Advocacy Before the Supreme Court: Suggestions for Effective ae 
Presentations, 37 A.B.A.J. 801 (1951). 


Miter, Oral Argument, 9 J. of the Bar Ass’n of the D.C. 196 (1942). 
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4. The late Chief Justice Vanderbilt of New Jersey wrote that “cases 
that are not argued are not well decided.’”7! 


Implicit in the Supreme Court’s decision in the WJR Case is the 
notion that oral argument is an essential constituent of due process and of 
a fair hearing under certain circumstances. If ever a case presented appro- 
priate circumstances necessitating oral argument in order to insure an intel- 
ligent determination of the issues, this is such a case. Accordingly, the 
Court should remand the case to the Board with directions that it permit 
Petitioners to present oral argument as well as full written briefs. 


CONCLUSION 


This case can be summed up in a few simple sentences—most of it 
unchallenged. 


1. There is a vital conflict between the airlines and general aviation 
for scarce airspace and airport resources, which is most intense in the New 
York area. Pan Am is on the airline side of this conflict. This is 
unchallenged. 


2. There are also conflicts within general aviation—e.g., high 
performance aircraft vs. light aircraft, student flying, etc. Pan Am sells 
high performance aircraft and would earn more money from servicing 
them. This cannot be challenged. 


3. Pan Am would have vast powers over rates, the making and 
termination of leases, and the establishment and enforcement of rules and 
regulations at Teterboro. It cannot be challenged that these powers would 
be extensive. 


4. Teterboro is the single most important general aviation facility 
serving New York City. This cannot be challenged. 


The Civil Aeronautics Board says that there is no way that Pan Am 
could use these extensive powers in the next thirty years to the detriment 
of general aviation. This general aviation challenges. 


31Vanderbilt, A Unified Court System, 9 F.R.D. 635, 639 (1949). 
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That much power, in the context of serious conflicts of interest, is 
certain to produce grave abuses during the next thirty years. There is no 
reason to expose the public and general aviation to the risk of such abuses 
by approving this agreement, which will accomplish no public interest 
benefits except ones that would be attained as quickly with disapproval. 


Accordingly, Petitioners request that the Court reverse the decision 
of the Board and remand the proceeding with instructions to disapprove 
the agreement or to conduct such further proceedings as the Court deems 
necessary and appropriate under the circumstances. 


Respectfully submitted, 


John W. Simpson 

Andrew L. Frey 

1000 Vermont Ave., N.W. 
Washington, D.C. 20005 


Attorneys for Petitioners 


APPENDIX 


STATUTES AND REGULATIONS INVOLVED 


Section 408 of the Federal Aviation Act of 1958, as amended, 49 
U.S.C. §1378, provides, in relevant part: 


(a) It shall be unlawful unless approved by order of the 
Board as provided in this section— 

* * * * 

(3) For any air carrier or person controlling an air car- 

rier to purchase, lease, or contract to operate the prop- 

erties, or any substantial part thereof, of any person 

engaged in any phase of aeronautics otherwise than as 

an air carrier; 

* * * OK 
(b) Any person seeking approval of a consolidation, mer- 
ger, purchase, lease, operating contract, or acquisition of 
control, specified in subsection (a) of this section, shall pre- 
sent an application to the Board, and thereupon the Board 
shall notify the persons involved in the consolidation, mer- 
ger, purchase, lease, operating contract, or acquisition of 
control, and other persons known to have a substantial 
interest in the proceeding, of the time and place of a 
public hearing. Unless, after such hearing, the Board finds 
that the consolidation, merger, purchase, lease, operating 
contract, or acquisition of control will not be consistent 
with the public interest or that the conditions of this sec- 
tion will not be fulfilled, it shall by order approve such 
consolidation, merger, purchase, lease, operating contract, 
or acquisition of control, upon such terms and conditions 
as it shall find to be just and reasonable and with such 
modifications as it may prescribe: Provided, That the Board 
shall not approve any consolidation, merger, purchase, lease, 
operating contract, or acquisition of control which would 
result in creating a monopoly or monopolies and thereby 
restrain competition or jeopardize another air carrier not a 
party to the consolidation, merger, ape lease, oper- 
ating contract, or acquisition of control . 
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Section 1004(a) of the Federal Aviation Act of 1958, as amended, 
49 U.S.C. §1484(a), provides: 


(a) Any member or examiner of the Board, when duly 
designated by the Board for such purpose, may hold hear- 
ings, sign and issue subpenas, administer oaths, examine 
witnesses, and receive evidence at any place in the United 
States designated by the Board. In all cases, heard by an 
examiner or a single member the Board shall hear or receive 
argument on request of either party. 


Section 8(b)'of the Administrative Procedure Act, 5 U.S.C. 8557(c) 
provides, in relevant part: 


All decisions, including initial, recommended, and 
tentative decisions, are a part of the record and shall 
include a statement of— 

(A) findings and conclusions, and the reasons or basis 
therefor, on all the material issues of fact, law, or discre- 
tion presented on the record; and 

(B) the'appropriate rule, order, sanction, relief, or denial 
thereof. 


Rule 28 of the Board’s Rules of Practice, 14 C.F.R. 8302.28, provides, 
in relevant part: 


§302.28 Petitions for discretionary review of initial decisions; 
review proceedings. 

(a) Petitions for discretionary review. (1) Review by 
the Board pursuant to this section is not a matter of right 
but of the sound discretion of the Board. Any party may 
file and serve a petition for discretionary review by the 
Board of an initial decision within 25 days after service 
thereof. Such petitions shall be accompanied by proof of 
service on all parties. 

(2) Petitions for discretionary review shall be filed only 
upon one or more of the following grounds: 

(i) A finding of a material fact is erroneous; 

(ii) A necessary legal conclusion is without governing 
precedent or is a departure from or contrary to law, Board 
tules, or precedent; 
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(iii) A substantial and important question of law, policy 
or discretion is involved; or 

(iv) A prejudicial procedural error has occured. 

(3) Each issue shall be separately numbered and plainly 
and concisely stated. Petitions shall not restate the same 
point in repetitive discussions of an issue. Each issue shall 
be supported by detailed citations of the record when 
objections are based on the record, and by statutes, regula- 
tions or principal authorities relied upon. Any matters of 
fact or law not argued before the examiner, but which the 
petitioner proposes to argue on brief to the Board, shall be 
stated. 

(4) Petitions for discretionary review shall be self- 
contained and shall not incorporate by reference any part 
of another document. Except by permission of the Board 
or the Chief Examiner, petitions shall not exceed 20 pages 
including appendices and other papers physically attached 
to the petition. Petitions of more than 10 pages shall con- 
tain a subject index with page references. 

(5) Requests for oral argument on petitions for discre- 


tionary review will not be entertained by the Board. 
* * ke * 


(d) Review proceedings. (1) The Board will exercise its 
right of review upon petition for review or on its own 
initiative when two or more Board members vote in favor 
of review. The Board will issue a final order upon such 
review without further proceedings on any or all the issues 
where it finds that matters raised do not warrant further 
proceedings. 


